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The words “the Canal Zone, Guam, American
Samoa, and the Virgin Islands as well as to | | |
other” are omitted as covered by the words “posses-
sions, and all other places under its jurisdiction”.

AMENDMENTS

1987-Pub. L. 100-180 renumbered section 774 of this
title as this section.

Pub. L. 100-26 amended directory language of Pub.
L. 99-661. See 1986 Amendment note below.

1986-Pub. L. 99-661, as amended by Pub. L. 100-26,
amended section generally. Prior to amendment, sec-
tion read as follows: ‘This chapter applies in the
United States, the Territories, Commonwealths, and
possessions, and all other places under its Jurisdic-
tion.”

EFFECTIVE DATE OF 1987 AMENDMENT

Section 12(a) of Pub. L. 100-26 provided that: “The
amendments made by section 3 Camending sections
775, 1032, 1408, 1450, 1588, 2007, 2364, and 5150 of this
title and section 4703 of Title 20, Education, and
amending provisions set out as a note under section
1006 of Title 37, Pay and Allowances of the Uniformed
Servicesl shall apply as if included in Public Law
99-661 when enacted on November 14, 1986.”
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IX. Post-Trial Procedure and Review of
Courts-Martial ... ... 859 59
X, Punitive Articles. ..o g7 11
XI1.  Miscellaneous Provisions. .................... 935 135
AMENDMENTS

1983-Pub. L. 98-209, § 5(h)(l), Dec. 6. 1983, 97 Stat.
1400. substituted “IX. Post-Trial Procedure and
Review of Courts-Martial” for “IX. Review of Courts-
Martial".

1958-Pub. L. 85-861, § 33(a)(6), Sept. 2, 1958, 72
Stat. 1564, substituted 801, 807, 815, 816, 822, 830, 836,
855, 859, 877 and 935 for 1901, 1913, 1929, 1931, 1943,
1959, 1971, 2009, 2017, 2053 and 2169, respectively.

CROSS REFERENCES

Retirement benefits, forfeiture upon conviction of
offenses described hereunder, see section 8312 of Title
5, Government Organization and Employees.

CHAPTER REFERRED TO IN OTHERS SECTIONS

This chapter is referred to in sections 951, 955, 1037,
1094, 1552, 1553, 5148 of this title; title 5 sections 8312,
8313, 8331, 8401; title 18 sections 3551, 4247; title 28
section 535; title 37 section 559: title 42 sections 217,
10601; title 49 App. sections 1471, 1655; title 50 App.
section 473.
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SUBCHAPTER | - GENERAL PROVISIONS

Sec. Art.

801. 1. Definitions.

802. 2. Persons subject to this chapter.

803. 3. Jurisdiction to try certain personnel.

804. 4. Dismissed officer's right to trial by court-
martial. Lo .

805. 5. Territorial applicability of this chapter.

806. 6. Judge advocates and legal officers.

§ 801. Article 1. Definitions

In this chapter:

(1) The term “Judge Advocate General”
means, severally, the Judge Advocates Gener-
al of the Army, Navy. and Air Force and,
except when the Coast Guard is operating as
a service in the Navy, the General Counsel of
the Department of Transportation.

(2) The Navy, the Marine Corps, and the
Coast Guard when it is operating as a service
in the Navy, shall be considered as one armed
force.

(3) The term “commanding officer” in-
cludes only commissioned officers.

(4) The term “officer in charge” means a
member of the Navy, the Marine Corps, or
the Coast Guard designated as such by appro-
priate authority.

(5) The term “superior commissioned offi-
cer' means a commissioned officer superior in
rank or command.

(6) The term “cadet” means a cadet of the
United States Military Academy, the United
States Air Force Academy, or the United
States Coast Guard Academy.

(7) The term “midshipman” means a mid-
shipman of the United States Naval Academy
and any other midshipman on active duty in
the naval service.

(8) The term “military” refers to any or all
of the armed forces.

(9) The term “accuser” means a person who
signs and swears to charges. any person who
directs that charges nominally be signed and
sworn to by another, and any other person
who has an interest other than an official in-
terest in the prosecution of the accused.

(10) The term “military judge” means an
official of a general or special court-martial
detailed in accordance with section 826 of this
title (article 26).

(11) The term “law specialist” means a com-
missioned officer of the Coast Guard desig-
nated for special duty (law).

(12) The term “legal officer” means any
commissioned officer of the Navy, Marine
Corps, or Coast Guard designated to perform
legal duties for a command.

(13) The term “judge advocate” means-

(A) an officer of the Judge Advocate Gen-
eral’s Corps of the Army or the Navy:

(B) an officer of the Air Force or the
Marine Corps who is designated as a judge
advocate; or

(C) an officer of the Coast Guard who is
designated as a law specialist.
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(14) The term “record”, when used in con-
nection with the proceedings of a court-mar-
tial, means-

(A) an official written transcript, written
summary, or other writing relating to the
proceedings: or

(B) an official audiotape, videotape, or
similar material from which sound, or
sound and visual images, depicting the pro-
ceedings may be reproduced.

(Aug. 10, 1956, ch. 1041, 70A Stat. 36; Oct. 15,
1966, Pub. L. 89-670, § 10(g), 80 Stat. 948; Dec.
8, 1967, Pub. L. 90-179, § I(1), (2), 81 Stat. 545;
Oct. 24, 1968, Pub. L. 90-632, § 2(1), 82 Stat.
1335; Dec. 6, 1983, Pub. L. 98-209, 8§ 2(a), 6(a),
97 Stat. 1393, 1400; Dec. 4, 1987, Pub. L.
100-180, div. A, title XII, § 1231(17), 101 Stat.
1161; Sept. 29, 1988, Pub. L. 100-456, div. A, title
X1, § 1233(f)(1), 102 Stat. 2057.)

HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revised
Section Source (U.S. Code) Sourcia(rﬁé[)atutes at
801.........) 50:551 (less (9)). May 5, 1950, ch. 169, § 1

%Atgtt.. 1{08(Iess (9)), 64

The words “In this chapter” are substituted for the
introductory clause.

In the introductory clause and throughout the re-
vised chapter the word “chapter” is substituted for
the word “code”.

Clauses (1), (2), and (5) of 50:551 are omitted as re-
spectively covered by the definitions in clauses (4), (6),
and (14) of section 101 of this title. The words “com-
missioned officer” are substituted for the word “offi-
cer” for clarity throughout this chapter, since the
latter term was defined in the limited sense of commis-
sioned officer in clause $5) of 50:551, and is now cov-
ered by section 101(14) of this title. .

In clauses (3, (4)-(7). and (9)-(12) of the revised sec-
tion, the word “means” is substituted for the words
“shall be construed to refer to” and “shah be con-
strued to refer | | | to”.

In clause (1), the words “service in” are substituted
for the words “part of” to conform to section 1 of title
14. The words “Department of the Treasury” are sub-
stituted for the words “Treasury Department”.

Clauses (3) and (4) are inserted for clarity.

In clause (6), the words “the United States Air Force
Academy” are inserted to reflect its establishment by
the Air Force Academy Act (63 Stat. 47).

In clause (8), the word “refers” is substituted for the
words “shall be construed to refer”.

In clause (12), the words “Marine Corps” are insert-
ed to make explicit that the clause applies to the
Marine Corps. The word “commissioned” is inserted
for clarity.

AMENDMENTS

1988-Cl. (1). Pub. L. 100-456 substituted “term
‘Judge” for “term ‘judge”. .
1987-Cls. (1). (35 to (14). Pub. L. 100-180 inserted
“The term” after each clause designation and revised
first word in quotes in each clause to make initial
letter of such word lowercase. )

1983-Cl. (13). Pub. L. 98-209, sec. 2(a), added officers
of the Coast Guard who are designated as law special-
ists to definition of “Judge Advocate”.
Cl. %4% Pub. L. 98-209, sec. 6(a). added cl. (14).
1968-Cl. 310). Pub. L. 90-632 substituted “military
judge” for “law officer” as term being defined and in-
serted reference to special court-martial in the defini-
tion thereof.

1967-Cl. (11). Pub. L. 90-179, sec. I(1), struck out
“Navy or” before ‘Coast Guard”.

Page 206

Cl. (13). Pub. L. 90-179, sec. (2). added cl. (13).

1966 - Pub. L. 89-670 substituted the General Coun-
sel of the Def)artment of Transportation for the Gen-
eral Counsel of the Department of the Treasury in
definition of “Judge Advocate General” applicable to
tNhe Coast Guard when operating as a service in the

avy.

EFFECTIVE DATE OF 1983 AMENDMENT

Section 12(a) of Pub. L. 98-209 provided that:

“fl) The amendments made by this Act [see Short
Title of 1983 Amendment note below] shall take effect
on the first day of the eighth calendar month that
be%ins after the date of enactment of this Act [Dec. 6.
1983], except that the amendments made by sections
9, 11 and 13 £amending sections 802, 815, 825, 867,
1552, and 1553 of this title and enacting provisions set
out as a note under section 867 of this title] shall be
effective on the date of the enactment of this Act- The
amendments made by section 11 [amending sections
1552 and 1553 of this title] shall only apply with re-
spect to cases filed after the date of enactment of this
Act with the boards established under sections 1552
and 1553 of title 10, United States Code.

“(2) The amendments made by section 3(c) and 3(e)
[amending sections 826, 827, and 838 of this title] do
not affect the desi?nation or detail of a military judge
or military counsel to a court-martial before the effec-
tive date of such amendments.

“(3) The amendments made by section 4 [amending
section 834 of this title] shall not apPIy to any case in
which charges were referred to trial before the effec-
tive date of such amendments, and proceedings in any
such case shall be held in the same manner and with
the same effect as if such amendments had not been
enacted.

“(4) The amendments made by sections 5, 6, and 7
amending sections 801, 849, 854, 857, 860 to 867, 869,

71, and 876a of this title and enacting provisions set

out as a note under section 869 of this title] shall not
apply to any case in which the findings and sentence
were adjudged by a court-martial before the effective
date of such amendment-s. The proceedings in an
such case shall be held in the same manner and wit
the same effect as if such amendments had not been
enacted.

“(5) The amendments made by section 8 [enactin
section 912a of this titlel shall not app(ljy to any of-
fense committed before the effective date of such
amendments. Nothing in this provision shall be con-
strued to invalidate the prosecution of any offense
committed before the effective date of such amend-
ments.”

EFFECTIVE DATE OF 1968 AMENDMENT

Section 4 of Pub. L. 90-632 provided that:

“(a) Except for the amendments made by para-
g?_rap s (30) and (33) of section 2, this Act [see Short

itle of 1968 Amendment note below] shall become ef-
fective on the first day of the tenth month following
the month in which it is enacted [Oct. 24, 1968].

“(b) The amendment made by paragraph (30) of sec-
tion 2 [amending section 869 of this title] shall
become effective upon the date of enactment of this
Act [Oct. 24, 1963].

“(c) The amendment made b ﬂaragra h (33)
[amending section 873 of this title?s ah apply in the
case of all court-martial sentences approved by the
convening authority on or after, or not more than two
yggg]s before. the date of its enactment [Oct. 24,
19681 "

EFFECTIVE DATE OF 1966 AMENDMENT

Amendment by Pub. L. 89-670 effective Apr. 1, 1967,
as prescribed by the President and published in the
Federal Register, see section 16(a). formerly sec. 15(a), of
Pub. L. 89-670, and Ex. Ord. No. 11340, Mar. 30, 1967,
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32 F.R. 5453, set out as notes under section 1651 of
Title 49, Appendix, Transportation.

EFFECTIVE DATE

Section 51 of act Aug. 10, 1956,
chapter shall take effect Jan. 1, 1957.

SHORT TITLE OF 1986 AMENDMENT

Pub. L. 99-661, div. A, title VIII, sec. 801(a), Nov. 14,
1986, 100 Stat. 3905, provided that: “This title [enact-
ing section 850a of this title, amending sections 802,
803, 806, 825, 643, 860, 936, and 937 of this title, and
enactin% provisions set out as notes under sections 802,
806, 825, 843, 850a, and 860 of this title] may be cited
as the 'Military Justice Amendments of 1986'.

SHORT TITLE OF 1983 AMENDMENT

Section 1(a) of Pub. L. 98-209 provided that: “This
Act lenacting sections 912a of this title and section
1259 of Title 28, Judiciary and Judicial Procedure,
amending sections 801, 802, 806, 815, 816, 825, 826, 827,
829, 834, 838, 842, 849, 854, 857, 860 to 867, 869, 870,
871, 876a, 936, 1552, and 1553 of this title and section
2101 of Title 28, and enacting provisions set out as
notes under sections 801, 867, and 869 of this title and
amending provisions set out as a note under section
706 of this title] may be cited as the ‘Military Justice
Act of 1983".”

SHORT TITLE OF 1981 AMENDMENT

Pub. L. 97-81. sec. I(a), Nov. 20, 1981, 95 Stat. 1085, pro-
vided that: “This Act [enacting sections 706, 707, and
876a of this title, amending sections 701, 813, 832, 838,
867, and 869 of this title, and enacting provisions set
out as a note under section 706 of this titlel may be
cited as the Military Justice Amendments of 1981".

SHORT TITLE OF 1968 AMENDMENT

Section 1 of Pub. L. 90-632 provided: “That this Act
gamendin sections 801, 806, 816, 818, 819, 820, 825,

26, 827, 829, 835, 837, 838, 839, 840, 841, 842, 845, 849,
851, 852, 854, 857, 865, 866, 867, 868, 869, 870, 871, 873,
and 936 of this title and enacting grovisions set out as
notes under sections 801, 826 and 866 of this title] may
be cited s-s the ‘Military Justice Act of 1968"."

REDESIGNATION OF NAVY LAW SPECIALISTS AS JUDGE
ADVOCATES

Navy law specialists redesignated judge advocates,
see section 8 of Pub. L. 90-179, set out as a note under
section 5148 of this title.

SAVINGS PROVISION

Rights. duties and proceedings not affected by Pub.
L. 90-179 establishing Judge Advocate General's Corps
in Navy, see section 10 of Pub. L. 90-179, set out as a
note under section 5148 of this title.

LEGISLATIVE CONSTRUCTION

Section 49(e) of act Aug. 10, 1956, provided that: “In
chapter 47 of title 10, United States Code [this chap-
ter], enacted by section 1 of this Act. no inference of a
legislative construction is to be drawn from the part in
which any article is placed nor from the catchlines of
the part or the article as set out in that chapter.”

CROSS REFERENCES

A%)ointment and duties-
eneral Counsel of DePartment of Transporta-
tion, see section 102 of Title 49, Transportation.
Judge Advocates General of the Army, Navy, and
Aﬁi.r F_o:’ce, see sections 3037, 5148 and 8037 of
this title.

SECTION REFERRED TO IN OTHER SECTIONS

_This section is referred to in section 1044 of this
title; title 42 section 665.

rovided that this
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§802. Art. 2. Persons subject to this chapter

(&) The following persons are subject to this
chapter:

(1) Members of a regular component of the
armed forces, including those awaiting dis-
charge after expiration of their terms of en-
listment; volunteers from the time of their
muster or acceptance into the armed forces:
inductees from the time of their actual induc-
tion into the armed forces; and other persons
lawfully called or ordered into, or to duty in
or for training in, the armed forces, from the
dates when they are required by the terms of
the call or order to obey it.

(2) Cadets, aviation cadets, and midship-
men.

(3) Members of a reserve component while
on inactiveduty training, but in the case of
members of the Army National Guard of the
United States or the Air National Guard of
the United States only when in Federal serv-
ice.

(4) Retired members of a regular compo-
nent of the armed forces who are entitled to

ay.

(%) Retired members of a reserve compo-
nent who are receiving hospitalization from
an armed force.

(6) Members of the Fleet Reserve and Fleet
Marine Corps Reserve.

(7) Persons in custody of the armed forces
serving a sentence imposed by a court-mar-
tial.

(8) Members of the National Oceanic and
Atmospheric Administration, Public Health
Service, and other organizations, when as-
signed to and serving with the armed forces.

(9) Prisoners of war in custody of the armed
forces.

(10) In time of war, persons serving with or
accompanying an armed force in the field.

(11) Subject to any treaty or agreement to
which the United States is or may be a party
or to any accepted rule of international law,
persons serving with, employed by, or accom-
panying the armed forces outside the United
States and outside the Commonwealth of
Puerto Rico, Guam, and the Virgin Islands.

(12) Subject to any treaty or agreement to
which the United States is or may be a party
or to any accepted rule of international law,
persons within an area leased by or otherwise
reserved or acquired for the use of the United
States which is under the control of the Sec-
retary concerned and which is outside the
United States and outside the Commonwealth
of Puerto Rico, Guam, and the Virgin Islands.

(b) The voluntary enlistment of any person
who has the capacity to understand the signifi-
cance of enlisting in the armed forces shall be
valid for purposes of jurisdiction under subsec-
tion (a) and a change of status from civilian to
member of the armed forces shall be effective
upon the taking of the oath of enlistment.

(¢) Notwithstanding any other provision of
law, a person serving with an armed force
who-

(1) submitted voluntarily to military au-
thority:
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(2) met the mental competency and mini-
mum age qualifications of sections 504 and
505 of this title at the time of voluntary sub-
mission to military authority:

(3) received military pay or allowances; and

(4) performed military duties;

is subject to this chapter until such person’s
active service has been terminated in accord-
ance with law or regulations promulgated by
the Secretary concerned.

(d)(1) A member of a reserve component who
is not on active duty and who is made the sub-
ject of proceedings under section 815 (article
15) or section 830 (article 30) with respect to an
offense against this chapter may be ordered to
active duty involuntarily for the purpose of-

(A) investigation under section 832 of this

title (article 32);

(B) trial by court-martial; or
(C) nonjudicial punishment under section
815 of this title (article 15).

(2) A member of a reserve component may
not be ordered to active duty under paragraph
(1) except with respect to an offense committed
while the member was-

(A) on active duty: or

(B) on inactiveduty training, but in the
case of members of the Army National Guard
of the United States or the Air National

Guard of the United States only when in Fed-

eral service.

(3) Authority to order a member to active
duty under paragraph (1) shall be exercised
under regulations prescribed by the President.

(4) A member may be ordered to active duty
under paragraph (1) only by a person empow-
ered to convene general courts-martial in a reg-
ular component of the armed forces.

(5) A member ordered to active duty under
paragraph (1), unless the order to active duty
was approved by the Secretary concerned. may
not-

(A) be sentenced to confinement; or
(B) be required to serve a punishment con-

sisting of any restriction on liberty during a

period other than a period of inactive-duty

training or active duty (other than active

duty ordered under paragraph (1)).

(Aug. 10, 1956, ch. 1041, 70A Stat. 37; June 25,
1959, Pub. L. 86-70, sec. 6(b), 73 Stat. 142; July 12,
1960, Pub. L. 86-624, sec. 4(b), 74 Stat. 411; Sept. 7,
1962, Pub. L. 87-651. title I, sec. 104, 76 Stat. 508;
Nov. 2, 1966, Pub. L. 89-718, sec. 8(a), 80 Stat.
1117; Nov. 9, 1979, Pub. L. 96-107, title VIII,
sec. 801(a), 93 Stat. 810; Dec. 12, 1980, Pub. L.
96-513, title V, sec. 511(24), 94 Stat. 2922: Dec. 6,
1983, Pub. L. 98-209, sec. 13(a), 97 Stat. 1408; Nov.
14, 1986, Pub. L. 99-661. div. A, title VIII.
sec. 804(a), 100 Stat. 3906: Sept. 29, 1988, Pub. L.
100-456, div. A. title XII, sec. 1234(a)(l), 102 Stat.
2059.)
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HISTORICAL AND REVISION NOTES

1956 ACT
i Source (Statutes at
5&{}%%‘1 Source (U.S. Code) L(a rge)
802 ., 50:552. May 5, 1950, ch. 169. § 1
(Art. 2), 64 Stat. 109.

In clause (1), the words “Members of” are substitut-
ed for the words “All persons belonging to”. The
words “all” and “the same” are omitted as surplusage.
The word “when” is inserted after the word “dates”.

In clauses (1) and (8), the words “of the United
States” are omitted as surplusage.

In clause (3), the words “Members of a reserve com-
ponent” are substituted for the words “Reserve per-
sonnel”. The word “orders” in the last clause is omit-
ted as surplusage.

In clause (4), the word “receive” is omitted as sur-
plusage.

In clauses (4) and (5), the word “members” is substi-
tuted for the word “personnel”.

In clause (8), the word “members” is substituted for
the word “personnel”.

In clauses (11) and (12), the word “outside” is substi-
tuted for the word “without” wherever it occurs. The
words “the continental limits of” are omitted, since
section 101(1) of this title defines the United States to
include the States and the District of Columbia. The
words “the provision of’, “all”, and “territories” are
omitted as surplusage.

In clause (12), the words ‘Secretary concerned” are
substituted for the words “Secretary of a Depart-

ment”.
1962 ACT
Fsig&ll%erg Source (U.S. Code) SourceLg'bzaeSutes at

50:552(11) and (12), Aug. 1, 1956, ch. 852,

802(11),
(219) §23, 70 Stat. 911.
The Act of August 1, 1956, was enacted during the
pendency of the codification bill.

AMENDMENTS

1988 - Subsec. (a)(11), (12). Pub. L. 100-456 struck
out “the Canal Zone.” before “the Commonwealth”.

1986 - Subsec. (a)(3). Pub. L 99-661, §_804§$)(I), sub-
stituted “on inactive-duty training, but in the case of
members of the Army National Guard of the United
States or the Air National Guard of the United States
only when in Federal service” for “they are on inac-
tive duty training authorized by written orders which
are voluntarily accepted by them and which specify
that they are subject to this chapter”.
dsubsec. (d). Pub. L. 99-661, § 804(a)(2), added subsec.

).

1983 - Subsec. (a)(11), (12). Pub. L. 98-209, sec. 13(a)(l).
substituted “outside the Canal Zone” for “outside the
following: the Canal Zone” and inserted “the Com-
monwealth of” before “Puerto Rico”.

Subsec. (b). Pub. L. 98-209, sec. 13(a)(2), struck out “of
this section” after “subsection (a)".

1980 - Subsec. (a)(8). Pub. L. 96-513 substituted “Na-
tional Oceanic and Atmospheric Administration” for
“Environmental Science Services Administration”.

1979 - Pub. L 96-107 designated existing provisions
as subsec. (a) and added subsecs. (b) and (c).

1966 Pub. L. 89-718 substituted “Environmental
Science Services Administration” for “Coast and Geo-
detic Survey” in cl. (8).

1963 - Pub. L. 87-651 inserted “Guam.” after “Puerto
Rico.” incls. (11) and (12).
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1960-Pub. L. 86-624 struck out “the main group of
the Hawaiian Islands,” before “Puerto Rico” in cls.
(11) and (12).

1959-Pub. L. 86-70 struck out “that part of Alaska
east of longitude 172 degrees west,” before “the Canal
Zone” in cls. (11) and (12?.

EFFFECTIVE DATE OF 1986 AMENDMENT

Section 804(e) of Pub. L. 99-661 provided that: “The

amendments made by subsections {;1) and (b) [amend-

ing sections 802 and 803 of this title] shall apply only

to an offense committed on or after the effective date

gf Ithis title [see section 808 of Pub. L. 99-661, set out
elow].”

Section 808 of Pub. L. 99-661 provided that: “Except
as provided in sections 802%2, 8053?, and 807(b) [set
out as notes under sections 850a, 843 and 806, respec-
tively, of this title] this title and the amendments
made by this title [enacting section 850a of this title.
amending sections 802 803, 806, 825, 843, 860, 936, and
937 of this title, and enacting provisions set out as
notes under sections 801, 802, 806, 825, 843, 850a, and
860 of this titlel shall take effect on the earlier of-

“(1) the last day of the 120-day period beginning
og8ft3he date of the enactment of this Act [Nov. 14,
1986]; or

“ 2& the date specified in an Executive order for
such amendments to take effect.”

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective Dec. 6, 1983,
see section 12(a)(1) of Pub. L. 98-209, set out as a note
under section 801 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12,
1980, see section YOlgb)(S) of Pub. L. 96-513, set out as
a note under section 101 of this title.

REPEALS

Pub. L. 89-718, § 8(a), Nov. 2, 1966, 80 Stat. 1117,
cited as a credit to this section, was repealed by Pub.
L. 97-295, § 6(b). Oct. 12, 1982, 96 Stat. 1314.

TRANSFER OF FUNCTIONS

All functions of Public Health Service, of the Sur-
geon General of the Public Health Service. and of all
other officers and employees of the Public Health
Service, and all functions of all agencies of or in the
Public Health Service transferred to Secretary of
Health, Education. and Welfare by 1966 Reorg. Plan
No. 3, 31 F.R. 8855, 80 Stat. 1610, effective June 25,
1966, set out in the Appendix to Title 5, Government
Organization and Employees.

The Secretary of Health, Education, and Welfare
was redesignated the Secretary of Health and Human
Services by section 3508(b) of Title 20, Education.

Ex. ORD. No. 10631. CODE OF CONDUCT FOR MEMBERS OF
THE ARMED FORCES

Ex. Ord. No. 10631, Au%. 17,1955, 20 F.R. 6057, as
amended by Ex. Ord. No. 11382, Nov. 28, 1967, 32 F.R.
16247: Ex. Ord. No. 12017, Nov. 3, 1977, 42 F.R. 57941;
E_)é. dOrd. No. 12633, Mar. 28, 1988, 53 F.R. 10355, pro-
vided:

By virtue of the authority vested in me as President
of the United States, and as Commander in Chief of
the armed forces of the United States, | hereby pre-
scribe the Code of Conduct for Members of the Armed
Forces of the United States which is attached to this
order and hereby made a part thereof.

All members of the Armed Forces of the United
States are ex?lected to measure up to the standards
embodied in this Code of Conduct while in combat or
in captivity. To ensure achievement of these stand-
ards, members of the armed forces liable to capture
shall be provided with specific training and instruction
designed to better equip them to counter and with-
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stand all enemy efforts against them, and shall be
fully instructed as to the behavior and obligations ex-
pected of them during combat or captivity.

The Secretary of Defense (and the Secretary of
Transportation with respect to the Coast Guard
except when it is serving as part of the Navy? shall
take such action as is deemed necessary to implement
this order and to disseminate and make the said Code
known to all members of the armed forces of the
United States.

CODE OF CONDUCT FOR MEMBERS OF THE UNITED, STATES
ARMED FORCES

I am an American, fighting in the forces which
guard my country and our way of life. | am prepared
to give my life in their defense.

I will never surrender of my own free will. If in com-
mand, | will never surrender the members of my com-
mand while they still have the means to resist.

If I am captured | will continue to resist by all
means available. | will make every effort to escape and
aid others to escape. | will accept neither parole nor
special favors from the enemy.

v

If I become a prisoner of war, | will keep faith with
my fellow prisoners. | will give no information or take
part in any action which might be harmful to my com-
rades. If I am senior, | will take command. If not, |
will obey the lawful orders of those appointed over me
and will back them up in every way.

\Y

When questioned, should | become a prisoner of war,
I am required to give name, rank, service humber and
date of birth. I will evade answerin? further questions
to the utmost of my ability. | will make no oral or
written statements disloyal to my country and its
allies or harmful to their cause.

VI

I will never forget that I am an American, fighting
for freedom. responsible for my actions. and dedicated
to the principles which made my country free. | will
trust in my God and in the United States of America.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 803. Art. 3. Jurisdiction to try certain personnel

(a) Subject to section 843 of this title (article
43), no person charged with having committed.
while in a status in which he was subject to this
chapter, an offense against this chapter, pun-
ishable by confinement for five years or more
and for which the person cannot be tried in the
courts of the United States or of a State, a Ter-
ritory, or the District of Columbia, may be re-
lieved from amenability to trial by court-mar-
tial by reason of the termination of that status.

(b) Each person discharged from the armed
forces who is later charged with having fraudu-
lently obtained his discharge is. subject to sec-
tion 843 of this title (article 43). subject to trial
by court-martial on that charge and is after ap-
prehension subject to this chapter while in the
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custody of the armed forces for that trial. Upon
conviction of that charge he is subject to trial
by court-martial for all offenses under this
chapter committed before the fraudulent dis-
charge.

(c) No person who has deserted from the
armed forces may be relieved from amenability
to the jurisdiction of this chapter by virtue of a
separation from any later period of service.

(d) A member of a reserve component who is
subject to this chapter is not, by virtue of the
termination of a period of active duty or inac-
tive-duty training, relieved from amenability to
the jurisdiction of this chapter for an offense
against this chapter committed during such
period of active duty or inactive-duty training.

(Aug. 10, 1956, ch. 1041, 70A Stat. 38; Nov. 14,
1986, Pub. L. 99-661, div. A, title VIII, § 804(b).
100 Stat. 3907.)

HISTORICAL AND REVISION NOTES

Source (Statutes at
Large)

Revised
section

g e

In subsection ia), the words “the provisions of” are
omitted as surplusage. The words “no *** may” are
substituted for the words “any *** shall not”. The
word “for” is substituted for the word “of” before the
words “five years”. The words “of a State, a Territory,
or” are substituted for the words “any State or Terri-
tory thereof or of”. The word “court-martial” is sub-
stituted for the word “courts-martial”.

In subsection (b), the words “Each person” are sub-
stituted for the words “All persons”. The words “who
is later” are substituted for the word “subsequently”.
The words “his discharge is” are substituted for the
words “said discharge shall *** be”. The words “the
provisions of” are omitted as surplusage. The word
“is” is substituted for the words “shall *** be”. The
words “he is” are substituted for the words “they shall
be”. The word “before” is substituted for the words
“prior to”.

In subsection (c), the words “No I*** may” are sub-
stituted for the words “Any *** shall not”. The word
“later” is substituted for the word “subsequent”.

AMENDMENTS
1986-Subsec. (d). Pub. L. 99-661 added subsec. (d).
EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-661 applicable to offenses
committed on or after the earlier of (1) the last day of
the 120-day period beginning on Nov. 14, 1986; or (2)
the date specified in an Executive order, see sections
804(e) and 808 of Pub. L. 99-661, set out as notes under
section 802 of this title.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

Source (U.S. Code)

May 5, 1950, ch. 169, § 1
(Art. 3), 64 stat. 109.

§ 804. Art. 4. Dismissed officer’s right to trial by
court-martial

(@) If any commissioned officer, dismissed by
order of the President, makes a written applica-
tion for trial by court-martial, setting forth,
under oath, that he has been wrongfully dis-
missed. the President, as soon as practicable,
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shall convene a general court-martial to try
that officer on the charges on which he was dis-
missed. A court-martial so convened has juris-
diction to try the dismissed officer on those
charges, and he shall be considered to have
waived the right to plead any statute of limita-
tions applicable to any offense with which he is
charged. The court-martial may, as part of its
sentence, adjudge the affirmance of the dismis-
sal, but if the court-martial acquits the accused
or if the sentence adjudged, as finally approved
or affirmed, does not include dismissal or
death, the Secretary concerned shall substitute
for the dismissal ordered by the President a
form of discharge authorized for administrative
issue.

(b) If the President fails to convene a general
court-martial within six months from the pres-
entation of an application for trial under this
article, the Secretary concerned shall substitute
for the dismissal ordered by the President a
form of discharge authorized for administrative
issue.

(c) If a discharge is substituted for a dismissal
under this article, the President alone may re-
appoint the officer to such commissioned grade
and with such rank as, in the opinion of the
President, that former officer would have at-
tained had he not been dismissed. The reap-
pointment of such a former officer shall be
without regard to the existence of a vacancy
and shall affect the promotion status of other
officers only insofar as the President may
direct. All time between the dismissal and the
reappointment shall be considered as actual
service for all purposes, including the right to
pay and allowances.

(d) If an officer is discharged from any armed
force by administrative action or is dropped
from the rolls by order of the President, he has
no right to trial under this article.

(Aug. 10, 1956, ch. 1041, 70A Stat. 38.)
HISTORICAL AND REVISION NOTES

Revised

Source (U.S. Code) SourceL(aSrtgaeSutes at

section
804 (@) ... 50:5%4 (a). May 5, 1950, ch. 169, § 1
804 (h) ....... 50:554 (b). "N 6 ‘
804 1ol 20884 {c} (Art. 4), 64 Stat. 110.

804 () ...... 50:554 (d).

In subsection (a), the word “If” is substituted for the
word “When”. The word “commissioned” is inserted
before the word “officer”. The word “considered” is
substituted for the word “held”.

In subsections (a) and (b), the words “Secretary con-
cerned” are substituted for the words “Secretary of
the Department”.

In subsection (c), the word “If” is substituted for the
word “Where”. The words “the authority of” are omit-
ted as surplusage. The words “grade and with such
rank” are substituted for the words “rank and prece-
dence”, since a person is appointed to a grade. not to a
position of precedence, and the word “rank” is the ac-
cepted military word denoting the general idea of
precedence. The words “the existence of a” are substi-
tuted for the word “position” for clarity. The word
“receive” is omitted as surplusage.

In subsection (d), the word “If" is substituted for the
word “When”. The words “he has no” are substituted
for the words “there shall not be a”.
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CROSS REFERENCES

Limitations on dismissal of commissioned officers,
see section 1161 of this title.

§ 805. Art. 5. Territorial applicability of this chapter
This chapter applies in all places.
(Aug. 10, 1956, ch. 1041, 70A Stat. 39.)

HISTORICAL AND REVISION NOTES
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i Source (Statutes at
Fégg{%ﬁ Source (U.S. Code) |_%1rgesJ
805 ... 50:555. May 5, 1950, ch. 169, § 1
(Art. 5), 64 Stat. 110.

«h I l\)/goggp“ac%&légs is substituted for the words

§ 806. Art. 6. Judge advocates and legal officers

(a) The assignment for duty of judge advo-
cates of the Army, Navy, Air Force, and Coast
Guard shall be made upon the recommendation
of the Judge Advocate General of the armed
force of which they are members. The assign-
ment for duty of judge advocates of the Marine
Corps shall be made by direction of the Com-
mandant of the Marine Corps. The Judge Advo-
cate General or senior members of his staff
shall make frequent inspections in the field in
supervision of the administration of military
justice.

(b) Convening authorities shall at all times
communicate directly with their staff judge ad-
vocates or legal officers in matters relating to
the administration of military justice; and the
staff judge advocate or legal officer of any com-
mand is entitled to communicate directly with
the staff judge advocate or legal officer of a su-
perior or subordinate command, or with the
Judge Advocate General.

(c) No person who has acted as member, mili-
tary judge, trial counsel, assistant trial counsel,
defense counsel, assistant defense counsel, or
investigating officer in any case may later act
as a staff judge advocate or legal officer to any
reviewing authority upon the same case.

(d) (1) A judge advocate who is assigned or de-
tailed to perform the functions of a civil office
in the Government of the United States under
section 973(b)(2)(B) of this title may perform
such duties as may be requested by the agency
concerned, including representation of the
United States in civil and criminal cases.

(2) The Secretary of Defense, and the Secre-
tary of Transportation with respect to the
Coast Guard when it is not operating as a serv-
ice in the Navy, shall prescribe regulations pro-
viding that reimbursement may be a condition
of assistance by judge advocates assigned or de-
tailed under section 973(b)(2)(B) of this title.

(Aug. 10, 1956, ch. 1041, 70A Stat. 39; Dec. 8,
1967, Pub. L. 90-179, § 1(3), 81 Stat. 545; Oct. 24,
1968, Pub. L. 90-632. § 2(2), 82 Stat. 1335; Dec.
6, 1983, Pub. L. 98-209, § 2(b), 97 Stat. 1393:
Nov. 14, 1986, Pub. L. 99-661. div. A. title VIII,
§ 807(a), 100 Stat. 3909.)

§ 807

HISTORICAL AND REVISION NOTES

i Source (Statutes at
Revised Source (U.S. Code) La(rge)
ggggg{ ------------- ggggg(g) May 5, 1950, ch. 169, § 1
806(C) IIIIIIIIIIII 50‘556%0)) (Art 6)’ 64 Stat 110

In subsection (b), the word “entitled” is substituted
for the word “authorized”.

In subsection (c), the words “may later” are substi-
tuted for the words “shall subsequently”.

AMENDMENTS

1986-Subsec. (d). Pub. L. 99-661 added subsec. (d).

1983-Subsec. (a). Pub. L. 98-209 substituted “Air
Fr?rce, and” for “and Air Force and law specialists of
the”.

1968-Subsec. (Ic). Pub. L. 90-632 substituted “mili-
tary gudge" for “law officer”.

1967-Subsec. (a). Pub. L. 90-179 substituted refer-
ence to judge advocates of the Navy for reference to
law specialists of the Navy and provided for the as-
signment of judge advocates of the Marine Corps.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 807(b) of Pub. L. 99-661 provided that: “The
amendment made by subsection é\) [amending this
section]-
“(1) shall take effect on the date of the enactment
of this Act [Nov. 14, 19861; and
“(2) may not be construed to invalidate an action
taken by a judge advocate, pursuant to an assign-
ment or detail under section 973(b)(2)(B) of title 10,
United States Code, before the date of the enact-
ment of this Act.”

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, see section 12(a)(1) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Judge Advocate General's Corps of the Army, see
section 3072 of this title.

Judge Advocates of the Air Force, see section 8067 of
this title.

Oaths, administration of: notary, general powers of.
see section 936 of this title.

SUBCHAPTER II-APPREHENSION AND

RESTRAINT

Sec. Art.

807. 7. Apprehension.

808. 8. Apprehension of deserters.

809. 9. Imposition of restraint.

810.  10. Restraint of persons charged with of-
fenses.

811.  11. Reports and receiving of prisoners.

812. 12. Ccr)]ngl_nedment with enemy prisoners pro-
ibited.

813.  13. Punishment prohibited before trial.

814. 14. Delivery of offenders to civil authorities.

§ 807. Art. 7. Apprehension

(a) Apprehension is the taking of a person
into custody.
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(b) Any person authorized under regulations
governing the armed forces to apprehend per-
sons subject to this chapter or to trial thereun-
der may do so upon reasonable belief that an
offense has been committed and that the
person apprehended committed it.

(c) Commissioned officers, warrant officers,
petty officers, and noncommissioned officers
have authority to quell quarrels, frays, and dis-
orders among persons subject to this chapter
and to apprehend persons subject to this chap-
ter who take part therein.

(Aug. 10, 1956, ch. 1041, 70A Stat. 39.)
HISTORICAL AND REVISION NOTES

Revised
section

In subsection (a), the words “into custody” and “of a
person” are transposed.

In subsection (c). the words “All” and “shall” are
omitted as surplusage. The word “Commissioned” is
inserted before the word “officers” for clarity. The
word “therein’ is substituted for the words “in the
same”.

Source (U.S. Code) Sourclf:a%et)atutes at

May 5, 1950, ch. 169. § 1
Art. 7), 64 Stat. 111.

CROSS REFERENCES

Arrest and commitment, see section 3041 et seq. of
Title 18, Crimes and Criminal Procedure,

Article to be explained, see section 937 of this title.

Expenses and rewards for apprehension and delivery
of deserters, prisoners, and members absent without
leave, see section 956 of this title.

Expenses for apprehension and delivery of deserters,
stragglers, and prisoners of the Navy, see section 7214
of this title.

Resistance, breach of arrest. and escape, punish-
ment, see section 895 of this title.
hI_Jnl_alwful detention, punishment, see section 897 of
this title.

SECTION REFERRED TO IN OTHERS SECTIONS
This section is referred to in section 937 of this title.

§ 808. Art. 8. Apprehension of deserters

Any civil officer having authority to appre-
hend offenders under the laws of the United
States or of a State, Territory, Commonwealth,
or possession, or the District of Columbia may
summarily apprehend a deserter from the
armed forces and deliver him into the custody
of those forces.

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.)
HISTORICAL AND REVISION NOTES

Revised Source (U.S. Code) SOUFCEé?é%t)UtES at
808 ... 50:562. May 5, 1950, ch. 169, § 1
(Art. 8), 64 Stat. 111.

The word “may” is substituted for the words “It
shall be lawful for | I | to”. The words “a State, Terri-
torP/, Commonwealth, or possession, or the District of
Columbia” are substituted for the words “any State,
District, Territory, or possession of the United
States”. The words “of the United States”, before the
words “and deliver”, are omitted as surplusage. The
words “those forces” are substituted for the words
“the armed forces of the United States”, after the
words “custody of”.
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CROSS REFERENCES

Arrest and commitment, see section 3041 et seq. of
Title 18, Crimes and Criminal Procedure.
Article to be explained, see section 937 of this title.
Resistance, breach of arrest, and escape, punish-
ment, see section 895 of this title.
thl_JntI_:;l?/vful detention, punishment, see section 897 of
is title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 809. Art. 9. Imposition of restraint

(&) Arrest is the restraint of a person by an
order, not imposed as a punishment for an of-
fense, directing him to remain within certain
specified limits. Confinement is the physical re-
straint of a person.

(b) An enlisted member may be ordered into
arrest or confinement by any commissioned of-
ficer by an order, oral or written, delivered in
person or through other persons subject to this
chapter. A commanding officer may authorize
warrant officers, petty officers, or noncommis-
sioned officers to order enlisted members of his
command or subject to his authority into arrest
or confinement.

(c) A commissioned officer, a warrant officer,
or a civilian subject to this chapter or to trial
thereunder may be ordered into arrest or con-
finement only by a commanding officer to
whose authority he is subject, by an order, oral
or written, delivered in person or by another
commissioned officer. The authority to order
such persons into arrest or confinement may
not be delegated.

(d) No person may be ordered into arrest or
confinement except for probable cause.

(e) Nothing in this article limits the authority
of persons authorized to apprehend offenders
to secure the custody of an alleged offender
until proper authority may be notified.

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.)
HISTORICAL AND REVISION NOTES

Source (Statute at

—
Revised | Source (U.S. Code) Large)
803011 30:363(: May 5, 1950, ch. 169, § 1
.| 50:563(c). (Art. 9), 64 Stat. 111.
50:363(d).
50:563(e).

In subsection (b), the word “commissioned” is insert-
ed before the word “officer” for clarity. The words
“member” and “members”. respectively, are substitut-
ed for the words “person” and “persons”.

In subsection (c), the words “A commissioned” are
substituted for the word “An” for clarity. The word
“commissioned” is inserted after the word “another”
for clarity.

In subsection (d), the word “may” is substituted for
the word “shall”.

In subsection (e), the word “limits” is substituted for
the words “shall be construed to limit”.

CROSS REFERENCES

Article to be explained. see section 937 of this title.
hl_:or\_/vlarding of charges, time of, see section 833 of
this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

8 810. Art. 10. Restraint of persons charged with of-
fenses

Any person subject to this chapter charged
with an offense under this chapter shall be or-
dered into arrest or confinement, as circum-
stances may require; but when charged only
with an offense normally tried by a summary
court-martial, he shall not ordinarily be placed
in confinement. When any person subject to
this chapter is placed in arrest or confinement
prior to trial, immediate steps shall be taken to
inform him of the specific wrong of which he is
accused and to try him or to dismiss the
charges and release him.

(Aug. 10, 1956, ch. 1041, 70A Stat. 40.)
HISTORICAL AND REVISION NOTES

—
se%‘ﬁsgg Source ( U.S. Code) SourceLgSrtggites at
810 ..., 50:564. May 5, 1950, ch. 169, § 1

(Art. 10), 64 Stat, 111.

The word “he” is substituted for the words “such
person”.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Enlisted members required to make up time lost, see
section 972 of this title.

Summary courts-martial, jurisdiction of, see section
820 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 811. Art. 11. Reports and receiving of prisoners

(a) No provost marshal, commander of a
guard, or master at arms may refuse to receive
or keep any prisoner committed to his charge
by a commissioned officer of the armed forces,
when the committing officer furnishes .a state-
ment, signed by him, of the offense charged
against the prisoner.

(b) Every commander of a guard or master at
arms to whose charge a prisoner is committed
shall, within twenty-four hours after that com-
mitment or as soon as he is relieved from guard,
report to the commanding officer the name of
the prisoner, the offense charged against him,
and the name of the person who ordered or au-
thorized the commitment.

(Aug. 10, 1956, ch. 1041,70A Stat. 40.)
HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section

Source (U.S. Code) Large)
ke Mo 1% 80t

In subsection (a), the word “may” is substituted for
the word “shall”. The words “a commissioned” are
substituted for the word “an” for clarity.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

TITLE 10 - ARMED FORCES

§ 813

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
§ 812. Art. 12. Confinement with enemy prisoners pro-
hibited

No member of the armed forces may be
placed in confinement in immediate association
with enemy prisoners or other foreign nationals
not members of the armed forces.

(Aug. 10,1956, ch. 1041,70A Stat. 41.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (US. Code) uLaré;eS v
812 50:556. May 5, 1950, ch. 169, § 1
(Art. 12), 64 Stat. 112.

The words “of the United States” are omitted as sur-
pIHs:ﬁge. The word “may” is substituted for the word
‘shall”.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 813. Art. 13. Punishment prohibited before trial

No person, while being held for trial, may be
subjected to punishment or penalty other than
arrest or confinement upon the charges pend-
ing against him, nor shah the arrest or confine-
ment imposed upon him be any more rigorous
than the circumstances require to insure his
presence, but he may be subjected to minor
punishment during that period for infraction
of discipline.

(Aug. 10, 1956, ch. 1041, 70A Stat. 41; Nov. 20,
1981, Pub. L. 97-81, sec. 3, 95 Stat. 1087.)

HISTORICAL AND REVISION NOTES

Revised | source (U.S. Code) SourcLea%)atutes at
B3, 50:567. May 5, 1950, ch. 169, § 1
(Art. 13), 64 Stat, 112.

The words “the provisions of” are omitted as sur-
ﬁ)_lusage. The word “results” is changed to the singular.
he word “may” is substituted for the word “shall”.

AMENDMENTS

1981 - Pub. L. 97-81 substituted “No person, while
being held for trial, may be subjected” for “Subject to
section 857 of this title (article 57), no person, while
pein% held for trial or the result of trial. may be sub-
jected”.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 to take effect at the
end of the 60-day period beginning on Nov. 20, 1981,
and to apply to each person held as the result of a
court-martial sentence announced on or after that
date, see section 7(a) and (b)(2) of Pub. L. 97-81. set
out as an Effective Date note under section 706 of this
title.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 814. Art. 14. Delivery of offenders to civil authori-
ties

(@) Under such regulations as the Secretary
concerned may prescribe, a member of the
armed forces accused of an offense against civil
authority may be delivered, upon request, to
the civil authority for trial.

(b) When delivery under this article is made
to any civil authority of a person undergoing
sentence of a court-martial, the delivery, if fol-
lowed by conviction in a civil tribunal, inter-
rupts the execution of the sentence of the
court-martial, and the offender after having an-
swered to the civil authorities for his offense
shall, upon the request of competent military
authority, be returned to military custody for
the completion of his sentence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 41.)
HISTORICAL AND REVISION NOTES

Revised

Source gStatutes at
section Large

Source (U.S. Code)

814() ....... 50:568(a).
814(b) ....... 50:568(h).

May 5, 1950, ch. 169, § 1
(Art. 14), 64 Stat. 112.

In subsection (a), the words ‘Secretary concerned”
are substituted for the words ‘Secretary of the De-
partment”. ) ) )

In subsection éb), the word “interrupts” is substitut-
ed for the words “shall be held to interrupt”. The
word ‘his” is substituted for the words “the said
court-martial”.

REGULATIONS FOR DELIVERY OF MILITARY PERSONNEL
TO CIVIL AUTHORITIES WHEN CHARGED WITH CER-
TAIN OFFENSES

Pub. L. 100-456, div. A, title VII, § 721, Sept. 29, 1988,
102 Stat. 2001, provided that:

“(a) Not later than 90 days after the date of enact-
ment of this Act [Sept. 29, 1988], the Secretary of De-
fense shall ensure that the Secretaries of the military
departments have issued uniform regulations pursu-
ant to section 814 of title 10. United States Code, to
Erowde for the delivery of members of the Armed

orces to civilian authority when such members have
been accused of offenses aﬁainst civil authorité/. Such
regulations shall specifically provide for the delivery
of such members to civilian authority, in appropriate
cases. when such members are accused of parental kid-
napping and other similar offenses, including criminal
contempt arising from such offenses and from child
custody matters, and shall specifically address the spe-
cial needs for the exercise of the authority contained
in section 814 of title 10, United States Code. when
members of the Armed Forces assigned overseas are
accused of offenses by civilian authorities.

"(b) Not later than 120 days after the enactment of
this Act [Sept. 29, 1988], the Secretary of Defense
shall transmit to the Committees on Armed Services
of the Senate and House of Representatives a copy of
all regulations promulgated under section 814 of title
10, United States Code, as a result of this section and
any recommendations that the Secretary may have
concerning the need for additional legislation related
to the amenability of members of the Armed Forces to
civil authority.”

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
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SUBCHAPTER 111 — NON-JUDICIAL
PUNISHMENT
Sec.  Art.
§815. 15. Commanding officer's non- judicial pun-

ishment.

§ 815. Art. 15. Commanding officer's non-judicial pun-
ishment

(@) Under such regulations as the President
may prescribe, and under such additional regu-
lations as may be prescribed by the Secretary
concerned, limitations may be placed on the
powers granted by this article with respect to
the kind and amount of punishment author-
ized, the categories of commanding officers and
warrant officers exercising command author-
ized to exercise those powers, the applicability
of this article to an accused who demands trial
by court-martial, and the kinds of courts-mar-
tial to which the case may be referred upon
such a demand However, except in the case of
a member attached to or embarked in a vessel,
punishment may not be imposed upon any
member of the armed forces under this article
if the member has, before the imposition of
such punishment, demanded trial by court-mar-
tial in lieu of such punishment. Under similar
regulations, rules may be prescribed with re-
spect to the suspension of punishments author-
ized hereunder. If authorized by regulations of
the Secretary concerned, a commanding officer
exercising general court-martial jurisdiction or-
an officer or general or flag rank in command
may delegate his powers under this article to a
principal assistant.

(b) Subject to subsection (a), any command-
ing officer may, in addition to or in lieu of ad-
monition or reprimand, impose one or more of
the following disciplinary punishments for
minor offenses without the intervention of a
court-martial—

(1) upon officers of his command—

(A) restriction to certain specified limits,
with or without suspension from duty, for
not more than 30 consecutive days;

(B) if imposed by an officer exercising
general court-martial jurisdiction or an offi-
cer of general or flag rank in command-

(i) arrest in quarters for not more than
30 consecutive days;

(ii) forfeiture of not more than one-half
of one month’s pay per month for two
months;

(iii) restriction to certain specified
limits, with or without suspension from
duty, for not more than 60 consecutive
days;

(iv) detention of not more than one-half
of one month's pay per month for three
months;

(2) upon other personnel of his command—
(A) if imposed upon a person attached to
or embarked in a vessel, confinement on
bread and water or diminished rations for
not more than three consecutive days;
(B) correctional custody for not more
than seven consecutive days;
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(C) forfeiture of not more than seven
days’ pay;

(D) reduction to the next inferior pay
grade, if the grade from which demoted is
within the promotion authority of the offi-
cer imposing the reduction or any officer
subordinate to the one who imposes the re-
duction;

(E) extra duties, including fatigue or
other duties, for not more than 14 consecu-
tive days;

(F) restriction to certain specified limits,
with or without suspension from duty, for
not more than 14 consecutive days;

(G) detention of not more than 14 days’

ay,

P eﬁ) if imposed by an officer of the grade
of major or lieutenant commander, or
above-

(i) the punishment authorized under
clause (A);

(ii) correctional custody for not more
than 30 consecutive days;

(iii) forfeiture of not more than one-
half of one month’'s pay per month for
two months;

(iv) reduction to the lowest or any inter-
mediate pay grade, if the grade from
which demoted is within the promotion
authority of the officer imposing the re-
duction or any officer subordinate to the
one who imposes the reduction, but an en-
listed member in a pay grade above E-4
may not be reduced more than two pay
grades;

(v) extra duties, including fatigue or
other duties, for not more than 45 consec-
utive days;

(vi) restrictions to certain specified
limits, with or without suspension from
duty, for not more than 60 consecutive
days:

(vii) detention of not more than one-
half of one month’'s pay per month for
three months.

Detention of pay shall be for a stated period of
not more than one year but if the offender’s
term of service expires earlier, the detention
shall terminate upon that expiration. No two or
more of the punishments of arrest in quarters,
confinement on bread and water or diminished
rations, correctional custody, extra duties, and
restriction may be combined to run consecutive-
ly in the maximum amount imposable for each.
Whenever any of those punishments are com-
bined to run consecutively, there must be an
apportionment. In addition, forfeiture of pay
may not be combined with detention of pay
without an apportionment. For the purposes of
this subsection, “correctional custody” is the
physical restraint of a person during duty or
nonduty hours and may include extra duties,
fatigue duties, or hard labor. If practicable, cor-
rectional custody will not be served in immedi-
ate association with persons awaiting trial or
held in confinement pursuant to trial by court-
martial.

(c) An officer in charge may impose upon en-
listed members assigned to the unit of which he
is in charge such of the punishments author-
ized under subsection (b)(2)(A)-(G) as the Sec-
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retary concerned may specifically prescribe by
regulation.

(d) The officer who imposes the punishment
authorized in subsection (b), or his successor in
command, may, at any time, suspend probation-
ally any part or amount of the unexecuted pun-
ishment imposed and may suspend probational-
ly a reduction in grade or a forfeiture imposed
under subsection (b), whether or not executed.
In addition, he may, at any time, remit or miti-
gate any part or amount of the unexecuted
punishment imposed and may set aside in
whole or in part the punishment, whether exe-
cuted or unexecuted, and restore all rights,
privileges, and property affected. He may also
mitigate reduction in grade to forfeiture or de-
tention of pay. When mitigating—

(1) arrest in quarters to restriction;

(2) confinement on bread and water or di-
minished rations to correctional custody;

(3) correctional custody or confinement on
bread and water or diminished rations to
extra duties or restriction, or both; or

(4) extra duties to restriction;

the mitigated punishment shall not be for a
greater period than the punishment mitigated.
When mitigating forfeiture of pay to detention
of pay, the amount of the detention shall not
be greater than the amount of the forfeiture.
When mitigating reduction in grade to forfeit-
ure or detention of pay, the amount of the for-
feiture of detention shall not be greater than
the amount that could have been imposed ini-
tially under this article by the officer who im-
posed the punishment mitigated.

(e) A person punished under this article who
considers his punishment unjust or dispropor-
tionate to the offense may, through the proper
channel. appeal to the next superior authority.
The appeal shall be promptly forwarded and
decided, but the person punished may in the
meantime be required to undergo the punish-
ment adjudged. The superior authority may ex-
ercise the same powers with respect to the pun-
ishment imposed as may be exercised under
subsection (d) by the officer who imposed the
punishment. Before acting on an appeal from a
punishment of—

(1) arrest in quarters for more than seven
days;

(2) correctional custody for more than
seven days;

(3) forfeiture of more than seven days’ pay;

(4) reduction of one or more pay grades
from the fourth or a higher pay grade;

(5) extra duties for more than 14 days;

(6) restriction for more than 14 days; or

(7) detention of more than 14 days’ pay:

the authority who is to act on the appeal shall
refer the case to a judge advocate or a lawyer of
the Department of Transportation for consider-
ation and advice, and may so refer the case
upon appeal from any punishment imposed
under subsection (b).

() The imposition and enforcement of disci-
plinary punishment under this article for any
act or omission is not a bar to trial by court-
martial for a serious crime or offense growing
out of the same act or omission, and not proper-



§ 815 TITLE 10 - ARMED FORCES Page 216

ly punishable under this article; but the factegulations as the President may prescribe, permitted
that a disciplinary punishment has been enl?]}.'tat'ons to be placed on (}he Cﬁtegoraes of warrant
pfficers exercising command authorized to exercise
;Or:ge%hzﬁysgesﬁgevvxn S?]g”thge agggziedderté%orilntrclja jowers under this article, and on the kinds of courts-
: Y h ; ish b artial to which a case may be referred upon demand
termining the measure of punishment to beé adherefor, promulgation of regulations prescribing rules
judged in the event of a finding of guilty. with respect to the suspension of punishment author-
_(9) The Secretary concerned may, by regulaized by this article, and the delegation of powers to a
tion, prescribe the form of records to be kept oprincipal assistant by a commanding officer exercising
proceedings under this article and may also pregeneral court-martial jurisdiction or an officer of gen-
scribe that certain categories of those proceedral or flag rank in command, if so authorized by the
ings shall be in writing. Secretary’s regulations, and prohibited, except for
members attached to or embarked in a vessel, imposi-
(Aug. 10, 1956, ch. 1041, 70A Stat. 41; Sept. 7tion of punishment under this article on any member
1962, Pub. L. 87-648, § 1, 76 Stat. 447; Dec. &f the armed forces who, before imposition of such
1967, Pub. L. 90-179, § I(4), 81 Stat. 545; Oct. 22punishment, demands trial by court-martial. Former
1968, Pub. L. 90-623, § 2(4), 82 Stat. 1314; DecSubsec. (a) redesignated (b). ,
6, 1983, Pub. L. 98-209, 88 2(c), 13(b), 97 Stat. Subsec. (b). Pub. L. 87-648 redesignated former
1393, 1408.) subsec. (a) as (b), enlarged authority of commanding
officers toh |mposte): pu?lsahment upon OP‘ICGI’S by in-
creasing the number of days restriction from not” more
HISTORICAL AND REVISION NOTES than 14 to not more than 30 days, and the number of
- months one-half of one month’'s” pay may be ordered
Revised | source (U.S. Code) Source (Statutes at  forfeited by an officer exercising general "court-martial
section 9 jurisdiction” from one to two months, empowering offi-
1950, ch. 169, § 1 Cers exercising general court-martial jurisdiction and

....... : May 5, - . .
S%E ....... 5’88?% . (Xrt. i5), 64 stat. 112. officers of general or flag rank icommard to impose
815(? ...... 50:571 o arrest in quarters for not more than 30 consecutive
g%ge S 282% el days, restriction, with or without suspension from

duty, for not more than 60 consecutive days, and de-
tention of not more than one-half of one month's pay
In subsection (a), the words “not more than” arger month for three months, and officers of general or
substituted for the words “a period not to exceedflag rank in command to order forfeiture of not more
“not to exceed”, and “a period not exceeding”. than one-half of one month’s pay per month for two
In _subsection (a)(l), the words "and warrant offimonths, and the authority of commanding officers to
cers” are omitted, since the word “officer’, as definedmpose punishment upon other personnel of his com-
in section 101(14) of this title, includes warrant offiinand to permit correctional custody for not more
cers. than seven consecutive days, forfeiture of not more
In clause (1)(C), the words “one month’'s pay” aréhan seven days’ pay, and detention of not more than
substituted for the words “his pay per month” for d4 days’ pay, empowered officers of the grade of major
period not exceeding one month”. or lieutenant commander, or above, to impose the pun-
In subsection (b), the words ‘Secretary concernedshments prescribed in clauses (i) to éVII) of subpar. &_2)
are substituted for the words “Secretary of a DepaftH) upon personnel of his command other than offi-
ment”. cers. changed provisions which permitted reduction to
In subsection (c), the word “subsections” is substhext inferior grade, if the grade from which demoted
tuted for the word “subdivisions”. The words “enlistedvas established by the command or an equivalent or
members” are substituted for the words “enlisted pdpwer command to permit reduction to the next inferi-

sons”. or pay grade, if the grade from which demoted is
In subsections (d) and (e), the words “authority oftvithin® the promotion authority of the officer impos-

are omitted as surplusage. mg the reduction or any officer subordinate to the one
In subsection (d), the word “considers” is substituteédN0 imposes the reduction, and provisions which per-

for the word “deems”. The word “may” is substitutednitted extra duties for not more than two consecutive

for the words “shall have power to *** to”. weeks, and not more than two hours per day. holidays
In subsection (€), the words “is not” are substitutdgcluded, to authorize extra duties, including fatigue

for the words “shall not be”. or other duties. for not more than 14 consecutive days,
inserted provisions limiting detention of pay for a

AMENDMENTS stated period of not more than one year. prohibiting

; “ . two or more of the punishments of arrest in quarters,
1983—Pub. L. 98-209, § 13(b)(l), substituted "non-juzonfinement on bread and water or diminished ra-

dicial” for “nonjudicial” in section catchline. ; ; i
ons, correctional custody, extra duties, and restric-
“ ?uttﬁsec. (0). ,,Ub'f L. 9“8'26)9’ § 13(b)(2)(A), struck OL{#on fo be combined to rin consecutively in the maxi-
cryececlj?nsecatllronl after “subsection ()" 'in PFOVISIONS 1y ym " amount imposable for each, combining of forfeit-
p g par. b%(Z)(B)ure of pay with detention without an apportionment,

squlélt)iﬁ?tgd (Pglgége)(&)up%t;' I§ub958eczt%?1 (§b)(123;EA and service of correctional custody, if practicable, in

Subsec. (). Pub. L. 98-209, § 2(c), substituted sgr iIMediate association with persons awaiting trial or

lawyer of the” for “of the Army. Navy, Air Force, or held in confinement pursuant to court-martial, requir-

; iali ng apportionment of punishments combined to run
I\élggsr}eG(agrrgsér,gr a law specialist or lawyer of thécons.ecutlvely. and in those cases where forfeiture of
1968—Subsec. (e). Pub. L. 90-623 substituted “or RRY. iS combined with detention of pay, defining “cor-
law specialist or lawyer of the Coast Guard or Deparfectional custody”.and struck out provisions which
ment of Transportation” for “or a law specialist orPermitted withholding of privileges of officers and

| r of the Marin her personnel for not more than two consecutive
awyer of the Marine Corps, Coast Guard, or Treasur\%eeks and which authorized confinement for not more

Department”. . P

1%67—Subsec. (e). Pub. L. 90-179 inserted referenéan seven consecutive days if imposed upon a person

to judge advocate of the Marine Corps and substitut tached to or embarked in a vessel. Former subsec.

reference to IJudge advocate of the Navy for referend8) redesignated (a). _

to law specialist of the Navy. Subsec. Ecg Pub. L. 87-648 substituted “under sub-
1962—Subsec. (a). Pub. L. 87-648 redesignatedsection (Ib) 2)(A)-(G) as the Secretary concerned may

former subsec. (b) as (a), inserted references to sugpecifically prescribe by regulation” for “to be im-
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posed by commanding officers as the Secretary con-
cerned may by regulation spemﬂcally prescribe, as pro-
vided in subsections (a) and (b),” and deleted “for
minor offenses” after “an officer in charge may”.

Subsecs. ((1), (e). Pub. L. 87-648 added subsec. (d), re-
designated former subsec. (d) as (e), inserted provi-
sions requiring the authority who is to act on an
appeal from any of the seven enumerated punish-
ments to refer the case to a judge advocate of the
Army or Air Force, a law specialist of the Navy, or a
law specialist or lawyer of the Marine Corps, Coast
Guard, or Treasury Department for advice, and au-
thorizing such referral of any case on appeal from
punishments under subsec. (b) of this section, and sub-
stituted “The superior authority may exercise the
same powers with respect to the punishment imposed
as may be exercised under subsection (d) by the offi-
cer who imposed the punishment” for “The officer
who imposes the punishment, his successor in com-
mand, and superior authority may suspend, set aside,
or remit any part or amount of the punishment, and
restore all rights, privileges, and property affected.”
Former subsec. (;e) redesignated éf). )

Subsecs. (f), (). Pub. L. 87-648 redesignated former
subsec. (e) as (f) and added subsec. (g).

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by section 13(b) of Pub. L. 98-209 effec-
tive Dec. 6, 1983, and amendment by section 2(c) of
Pub. L. 98-209 effective the first day of the eighth cal-
endar month beginning after Dec. 6, 1983, see section
12(a)(l) of Pub. L. 98-209, set out as a note under sec-
tion 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-623 intended to restate
without substantive change the law in effect on Oct.
22, 1968, see section 6 of Pub. L. 90-623, set out as a
note under section 5334 of Title 5, Government Orga-
nization and Employees.

EFFECTIVE DATE OF 1962 AMENDMENT

Section 2 of Pub. L. 87-648 provided that: “This Act
[amending this section] becomes effective on the first
day of the fifth month following the month in which
it Is enacted [Sept. 7, 1962].”

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Enlisted members required to make up lost time, see
section 972 of this title. ) o
Statute of limitations, see section 843 of this title.
~ Summary court-martial, election to refuse command-
ing officer's punishment, see section 820 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 802, 843, 937 of
this title; title 24 section 44.

SUBCHAPTER IV - COURT-MARTIAL
JURISDICTION
sec.  Art.
816.  16. Courts-martial classified.

817.  17. Jurisdiction of courts-martial in general.
818. 18. Jurisdiction of general courts-martial.

819.  19. Jurisdiction of special courts-martial.

820.  20. Jurisdiction of summary courts-martial.

821. 21. Jurisdiction of courts-martial not exclu-
sive.

8 816. Art. 16. Courts-martial classified

The three kinds of courts-martial in each of
the armed forces are—
(1) general courts-martial, consisting of-
(A) a military judge and not less than five
members; or
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(B) only a military judge, if before the
court is assembled the accused, knowing the
identity of the military judge and after con-
sultation with defense counsel, requests
orally on the record or in writing a court
composed only of a military judge and the
military judge approves;

(2) special courts-martial, consisting of-

(A) not less than three members; or

(B) a military judge and not less than
three members; or

(C) only a military judge, if one has been
detailed to the court, and the accused under
the same conditions as those prescribed in
clause (I)(B) so requests; and

(83) summary courts-martial, consisting of
one commissioned officer.

(Aug. 10, 1956, ch. 1041, 70A Stat. 42; Oct. 24,
1968, Pub. L. 90-632, § 2(3), 82 Stat. 1335; Dec.
6, 1983, Pub. L. 98-209, § 3(a), 97 Stat. 1394.)

HISTORICAL AND REVISION NOTES

Revised Sources (Statutes at
section source (U.S. Code) Lar(ge)
816 ........ 50:576. May 5, 1950, ch. 169, § 1
(Art. 16), 64 Stat. 113.

The word ‘The” is substituted for the words ‘There
shall be”. The word “are” is substituted for the word
“namely”. The words “not less than five members” are
substituted for the words “any number of members
not less than five”. The words “not less than three
members” are substituted for the words “any number
of members not less than three”. The word “commis-
sioned” is inserted before the word “officer” in clause
(3) for clarity.

AMENDMENTS

1983-Par. (I)(B). Pub. L. 98-209 substituted “orally
on the record or In writing” for “in writing”.

1968-Pub. L. 90-632 provided that a general or spe-
cial court-martial shall consist of only a military judge
if the accused. before the court is assembled, so re-
guests in writing and the military judge approves,
with the added requirements that the accused know
the identity of the military judge and have the advice
of counsel, and that the election be available in the
case of a special court-martial only if a military judge
has been detailed to the court.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, see section 12(a)(l) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

_'I'his section is referred to in sections 818, 829 of this
title.

§ 817. Art. 17. Jurisdiction of courts-martial in
general

(@) Each armed force has court-martial juris-
diction over all persons subject to this chapter.
The exercise of jurisdiction by one armed force
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over personnel of another armed force shall be
in accordance with regulations prescribed by
the President.

(b) In all cases, departmental review after
that by the officer with authority to convene a
general court-martial for the command which
held the trial, where that review is required
under this chapter, shall be carried out by the
department that includes the armed force of
which the accused is a member.

(Aug. 10, 1956, ch. 1041, 70A Stat. 43.)
HISTORICAL AND REVISION NOTES

§§c\{[l|%end Source ( U.S. Code) SourcEé%Sl)tutes at
817(a) ........ 50:577(a). May 5. 1950, ch. 169, § 1
§L0) | 202068 U 104 e 14

In subsection (a), the word “has” is substituted for
the words “shall have”.

In subsection (b), the word “after” is substituted for
the words “subsequent to”. The words “the provisions
of” are omitted as surplusage. The words “department
that includes the” are inserted before the words
“armed force”, since the review is carried out by the
department and not by the armed force.

CROSS REFERENCES

Jurisdiction of -
General courts-martial, see section 818 of this title.
Special courts-martial, see section 819 of this title.
Su_mlmaw courts-martial, see section 820 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 818, 819, 820 of
this title.

§ 818. Art. 18. Jurisdiction of general courts-martial

Subject to section 817 of this title (article 17),
general courts-martial have jurisdiction to try
persons subject to this chapter for any offense
made punishable by this chapter and may,
under such limitations as the President may
prescribe, adjudge any punishment not forbid-
den by this chapter, including the penalty of
death when specifically authorized by this
chapter. General courts-martial also have juris-
diction to try any person who by the law of war
is subject to trial by a military tribunal and
may adjudge any punishment permitted by the
law of war. However, a general court-martial of
the kind specified in section 816(1)(B) of this
title (article 16(1)(B)) shall not have jurisdic-
tion to try any person for any offense for which
the death penalty may be adjudged unless the
case has been previously referred to trial as a
noncapital case.

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Oct. 24,
1968, Pub. L. 90-632, § 2(4), 82 Stat. 1335.)

HISTORICAL AND REVISION NOTES

I;ieec\([%g%d Source (U.S. Code) SourceL(aSrtg%t)utes ut
818....coeen 50:578. May 5, 1950, ch. 169, § 1
(Art.’ 18), 64 Stat. 114.

_ The word “shall” is omitted as surplusage wherever
it occurs.
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AMENDMENTS

1968 - Pub. L. 90-432 provided that a general court-
martial consisting of only a military judge has no Ju-
risdiction in cases in which the death penalty may be
adjudged unless the case has been previously referred
to trial as a noncapital case.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

§ 819. Art. 19. Jurisdiction of special courts-martial

Subject to section 817 of this title (article 17),
special courts-martial have jurisdiction to try
persons subject to this chapter for any noncapi-
tal offense made punishable by this chapter
and, under such regulations as the President
may prescribe, for capital offenses. Special
courts-martial may, under such limitations as
the President may prescribe, adjudge any pun-
ishment not forbidden by this chapter except
death, dishonorable discharge, dismissal, con-
finement for more than six months, hard labor
without confinement for more than three
months, forfeiture of pay exceeding two-thirds
pay per month, or forfeiture of pay for more
than six months. A bad-conduct discharge may
not be adjudged unless a complete record of the
proceedings and testimony has been made,
counsel having the qualifications prescribed
under section 827(b) of this title (article 27(b))
was detailed to represent the accused, and a
military judge was detailed to the trial, except
in any case in which a military judge could not
be detailed to the trial because of physical con-
ditions or military exigencies. In any such case
in which a military judge was not detailed to
the trial, the convening authority shall make a
detailed written statement, to be appended to
the record, stating the reason or reasons a mili-
tary judge could not be detailed.

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Oct. 24,
1968, Pub. L. 90-632, § 2(5), 82 Stat. 1335.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) Lar(ge)
819 .., 50:579. May 5, 1950, ch. 169, § 1
(Art. 19), 64 Stat. 114.

The word “shall” in the first sentence is omitted as
surplusage. The words “for more than” are substituted
for the words “in excess of”. The words “more than”
are substituted for the words “a period exceeding”.
The word “may” is substituted for the word “shall” in
the last sentence.

AMENDMENTS

1968 - Pub. L. 90-632 provided that before a bad-con-
duct discharge may be adjudged by a special court-
martial the accused must be detailed counsel who is le-
gally qualified under the Code and a military judge
must be detailed to the trial. with a detailed written
statement apf)ended to the record if a military judge
was not detailed to the trial, because of physical condi-
tions and military exigencies. stating the reasons that
a military judge could not be so detailed.
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EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

§ 820. Art. 20. Jurisdiction of summary courts-martial

Subject to section 817 of this title (article 171,
summary courts-martial have jurisdiction to try
persons subject to this chapter, except officers,
cadets, aviation cadets, and midshipmen, for
any noncapital offense made punishable by this
chapter. No person with respect to whom sum-
mary courts-martial have jurisdiction may be
brought to trial before a summary court-mar-
tial if he objects thereto. If objection to trial by
summary court-martial is made by an accused,
trial may be ordered by special or general
court-martial as may be appropriate. Summary
courts-martial may, under such limitations as
the President may prescribe, adjudge any pun-
ishment not forbidden by this chapter except
death, dismissal, dishonorable or bad-conduct
discharge, confinement for more than one
month, hard-labor without confinement for
more than 45 days, restriction to specified
limits for more than two months, or forfeiture
of more than two-thirds of one month’s pay.

(Aug. 10, 1956, ch. 1041, 70A Stat. 43; Oct. 24,
1968, Pub. L. 90-632, 5 2(6), 82 Stat. 1336.)

HISTORICAL AND REVISION NOTES

Eigegtll%end Source ( U.S. Code) SourceLgSrE%Sutes at
Y1) — 50:580. May 5, 1950 169, § 1
?Xrt. %8) GZ%tat. 114,

The word “shall” in the first sentence is omitted as
surplusage. The word “may” is substituted for the
word “shall” in the second sentence. The words “the
provisions of’ are omitted as surplusage. The word
“If” is substituted for the word “Where”. The words
“for more than” are substituted for the words “in
excess of”. The words “more than” are substituted for
the words “pay in excess of”.

AMENDMENTS

1968 - Pub. L. 90-632 substituted provisions prohibit-
ing trial by summary court-martial in all cases if the
person objects thereto for provisions allowing such
trial over the person’s objection if he has previously
been offered and has refused article 15 punishment.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Confinement not ordinarile/ ordered for person
charged with offense normally tried by summary
court-martial, see section 810 of this title.

Inquests: disposition of effects of deceased persons,
see sections 4711, 4712, 9711, 9712 of this title.

Oaths, administration of, notary, general powers of,
see section 936 of this title.

§ 821. Art. 21. Jurisdiction of courts-martial not ex-
clusive

The provisions of this chapter conferring ju-
risdiction upon courts-martial do not deprive
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military commissions, provost courts, or other
military tribunals of concurrent jurisdiction
with respect to offenders or offenses that by
statute or by the law of war may be tried by
military commissions, provost courts, or other
military tribunals.

(Aug. 10, 1956, ch. 1041, 70A Stat. 44.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section source ( U.S. Code) Lfglrge)
821 .., 50:581. May 5, 1950, ch. 169, § 1
(Art. 21), 64 Stat. 115.

The words “do not deprive” are substituted for the
words “shall not be construed as depriving”. The
words ‘with respect to” are substituted for the words
“in respect of”.

CROSS REFERENCES

Judge Advocate Generals of Army, Navy, and Air
Force to receive, revise, and have recorded proceedings
of military commissions, see sections 3037, 5148, 8037
of this title.

SUBCHAPTER V - COMPOSITION OF
COURTS-MARTIAL

sec. Art.

822.  22. Who may convene general courts-martial.

823.  23. Who may convene special courts-martial.

824. 24, WhoI may convene summary courts-mar-
tial-

825. 25, Who may serve on courts-martial. ]

826.  26. Military judge of a general or special
court-martial.

827.  27. Detail of trial counsel and defense coun-
sel.

828.  28. Detail or employment of reporters and
interpreters.

829.  29. Absent and additional members.

AMENDMENTS

1968 - Pub. L. 90-632, § 2(8). Oct. 24, 1968, 82 Stat.
1336, substituted “Military judge of a general or spe-
cial court-martial” for “Law officer of a general court-
martial” in item 826 (article 26).

§ 822. Art. 22. Who may convene general courts-mar-
tial

(@) General courts-martial may be convened
by -
Y (1) the President of the United States;

(2) the Secretary of Defense;
(3) the commanding officer of a unified or
specified combatant command;

(4) the Secretary concerned;

(5) the commanding officer of a Territorial
Department, an Army Group, an Army, an
Army Corps, a division, a separate brigade, or
a corresponding unit of the Army or Marine
corps;

(6) the commander in chief of a fleet; the
commanding officer of a naval station or
larger shore activity of the Navy beyond the
United States;

(7) the commanding officer of an air com-
mand, an air force, an air division, or a sepa-
rate wing of the Air Force or Marine Corps;
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(8) any other commanding officer designat-
ed by the Secretary concerned; or

(9) any other commanding officer in any of
the armed forces when empowered by the
President.

(b) If any such commanding officer is an ac-
cuser, the court shall be convened by superior
competent authority, and may in any case be
convened by such authority if considered desir-
able by him.

(Aug. 10, 1956, ch. 1041, 70A Stat. 44; Oct. 1,
1986, Pub. L. 99-433, title 11, § 211(b), 100 Stat.
1017.)

HISTORICAL AND REVISION NOTES

Revised
section

O 5 )

Subsection (a)(2) is substituted for the words “the
Secretary of a Department”.

In subsection (a)(4), the words “continental limits of
the” are omitted, since section 101(1) of this title de-
fines the United States to include the States and the
District of Columbia.

In subsection (a)(6), the words “any other command-
ing officer” are substituted for the words “such other
commanding_ officers as may be”.

In subsection (b), the word “If" is substituted for the
word “When”. The words “if considered” are substi-
tuted for the words “when deemed”.

AMENDMENTS

1986 - Subsec. (a)(2) to (9). Pub. L. 99-433 added
pars. (22 and 53) and redesignated existing pars. (2) to
(7) as (4) to ()1, respectively.

CROSS REFERENCES

Complaints of wrongs, see section 938 of this title._

Courts of inquiry, authority to convene, see section
935 of this title. ) o

Initial action on record, see section 860 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 164 of this title.

Source ( U.S. Code) SourceLgsrtggjtes at

May 5, 1950, ch, 169, § 1
K 23 64 $eae. 1.

§ 823. Art. 23. Who may convene special courts-mar-
tial

(a) Special courts-martial may be convened

(1) any person who may convene a general
court-martial,

(2) the commanding officer of a district,
garrison, fort, camp, station, Air Force base,
auxiliary air field, or other place where mem-
bers of the Army or the Air Force are on
duty;

(3) the commanding officer of a brigade,
regiment, detached battalion, or correspond-
ing unit of the Army:

(4) the commanding officer of a wing,
group, or separate squadron of the Air Force;

(5) the commanding officer of any naval or
Coast Guard vessel, shipyard, base, or station;
the commanding officer of any Marine bri-
gade, regiment, detached battalion, or corre-
sponding unit: the commanding officer of any
Marine barracks. wing, group, separate squad-
ron, station, base, auxiliary air field, or other
place where members of the Marine Corps
are on duty:
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(6) the commanding officer of any separate
or detached command or group of detached
units of any of the armed forces placed under
a single commander for this purpose; or

(7) the commanding officer or officer in
charge of any other command when empow-
ered by the Secretary concerned.

(b) If any such officer is an accuser, the court
shall be convened by superior competent au-
thority, and may in any case be convened by
such authority if considered advisable by him.

(Aug. 10, 1956, ch. 1041,70A Stat. 44.)
HISTORICAL AND REVISION NOTES

Revised
section

85308 | 2BFia)

In subsection (a)(7), the words “Secretary con-
cerned” are substituted for the words Secretary of a
Department”.

In subsection (b), the word “If” is substituted for the
word “When”. The words “if considered” are substi-
tuted for the words “when deemed”.

Source (Statutes at
Large)

May 5, 1950, ch. 169, § 1
(Art. 23). 64 Stat. 115.

Source ( U.S. Code)

CROSS REFERENCES
Initial action on record, see section 860 of this title.

§ 824. Art. 21. Who may convene summary courts-
martial

(&) Summary courts-martial may be convened
by-
Y (1) any person who may convene a general
or special court-martial,
(2) the commanding officer of a detached
company, or other detachment of the Army;
(3) the commanding officer of a detached
squadron or other detachment of the Air
Force; or
(4) the commanding officer or officer in
charge of any other command when empow-
ered by the Secretary concerned.

(b) When only one commissioned officer is
present with a command or detachment he
shall be the summary court-martial of that
command or detachment and shall hear and de-
termine all summary court-martial cases
brought before him. Summary courts-martial
may, however, be convened in any case by supe-
rior competent authority when considered de-
sirable by him.

(Aug. 10, 1956, ch. 1041, 70A Stat. 45.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at

Rt Source (U.S. Code) LE’;\ rge)
824(a)....... 50:588(a). May 5, 1960, ch. 169, § 1
824(h)....... 50:588(h). (Art. 24), 64 Stat. 116.

In subsection (a)(4). the words “Seretary con-
cerned” are substituted for the words "Secretary of a
Department”.

In subsection (b), the words “only one commis-
sioned” are substituted for the words "but one” for
clarity. The word “considered” is substituted for the
word “deemed”.
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CROSS REFERENCES

Initial action on record, see section 860 of this title.
Inquests, disposition of effects of deceased persons,
see sections 4711, 4712, 9711, 9712 of this title.

§ 825. Art. 2.5. Who may serve on courts-martial

(&) Any commissioned officer on active duty is
eligible to serve on all courts-martial for the
trial of any person who may lawfully be
brought before such courts for trial.

(b) Any warrant officer on active duty is eligi-
ble to serve on general and special courts-mar-
tial for the trial of any person, other than a
commissioned officer, who may lawfully be
brought before such courts for trial.

(c)(1) Any enlisted member of an armed force
on active duty who is not a member of the same
unit as the accused is eligible to serve on gener-
al and special courts-martial for the trial of any
enlisted member of an armed force who may
lawfully be brought before such courts for trial,
but he shall serve as a member of a court only
if, before the conclusion of a session called by
the military judge under section 839(a) of this
title (article 39(a)) prior to trial or, in the ab-
sence of such a session, before the court is as-
sembled for the trial of the accused, the ac-
cused personally has requested orally on the
record or in writing that enlisted members
serve on it. After such a request, the accused
may not be tried by a general or special court-
martial the membership of which does not in-
clude enlisted members in a number comprising
at least, one-third of the total membership of
the court, unless eligible enlisted members
cannot be obtained on account of physical con-
ditions or military exigencies. If such members
cannot be obtained, the court may be assem-
bled and the trial held without them, but the
convening authority shall make a detailed writ-
ten statement, to be appended to the record,
stating why they could not be obtained.

(2) In this article, “unit” means any regularly
organized body as defined by the Secretary con-
cerned, but in no case may it be a body larger
than a company, squadron, ship’s crew, or body
corresponding to one of them.

(d)(I) When it can be avoided, no member of
an armed force may be tried by a court-martial
any member of which is junior to him in rank
or grade.

(2) When convening a court-martial, the con-
vening authority shall detail as members there-
of such members of the armed forces as, in his
opinion, are best qualified for the duty by
reason of age, education, training, experience,
length of service, and judicial temperament. No
member of an armed force is eligible to serve as
a member of a general or special court-martial
when he is the accuser or a witness for the
prosecution or has acted as investigating officer
or as counsel in the same case.

(e) Before a court-martial is assembled for
the trial of a case, the convening authority may
excuse a member of the court from participat-
ing in the case. Under such regulations as the
Secretary concerned may prescribe, the conven-
ing authority may delegate his authority under
this subsection to his staff judge advocate or
legal officer or to any other principal assistant.
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(Aug. 10, 1956, ch. 1041, 70A Stat. 45; Oct. 24,
1968, Pub. L. 90-632, § 2(7), 82 Stat. 1336; Dec.
6, 1983, Pub. L. 98-209, §§ 3(b), 13(c), 97 Stat.
1394, 1408; Nov. 14, 1986, Pub. L. 99-661, div. A,
title VII1, § 803(a), 100 Stat. 3906.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
ecion Source ( U.S. Code) u L(arge)u
825 3 ........ 50:589(8. May 5, 1950, ch. 169, § 1
825(h)........ 50:589(h).
825@ IIIIIIII 50:589@ (Art. 25), 64 Stat. 116.
825y 50:589(ct).

In subsection (a), the word “commissioned” is insert-
ed before the word “officer” for clarity. The word “is”
is substituted for the words “shall be”.

In subsections (a), (b), and (c)(1), the words “with
the armed forces” are omitted as surplusage.

In subsection (b), the word “is” is substituted for the
words “shall be”. The words “a commissioned” are
substituted for the word “an” for clarity.

In subsection (c), the words “member” and “mem-
bers”, respectively are substituted for the words
“person” and “persons”. The words “of an armed
force” are inserted for clarity.

In subsection (c)(I), the word “is” is substituted for
the words “shall be”. The word “before” is substituted
for the words “prior to”. The words “the accused may
not” are substituted for the words “no enlisted person
shall”, for clarity. The word “If” is substituted for the
word “Where”.

In subsection (c)(2), the word “means” is substituted
for the words “shall mean”. The words “Secretary
concerned” are substituted for the words “Secretary
of the Department”. The word “may” is substituted
for the word “shall”. The word “than”, before the
words “a body”, is omitted as surplusage.

In subsection (d?(l), the word “may” is substituted
for the word “shall”. The word “member” is substitut-
ed for the word ‘;jperson”.

In subsection (d)(2), the word “is” is substituted for
the words “shall be”. The word “detail” is substituted
for the word “appoint”. since the filling of the posi-
tion involved is not appointment to an office in the
constitutional sense. The words “member of an armed
force” and “members of the armed forces”. respective-
ly, are substituted for the words “person” and “per-
sons”.

AMENDMENTS

1986-Subsec. (c)(1). Pub. L. 99-661 substituted “has
requested orally on the record or in writing” for “has
requested in writing”.

1983-Subsec. %:)42). Pub. L. 98-209, § 13(c). struck
out “the word” before "unit™.

Subsec. (e). Pub. L. 98-209, § 3(b§, added subsec. (€).

1968-Subsec. (c)(l). Pub. L. 90-632 inserted require-
ment that an accused’s request for inclusion of enlist-
ed members on his court-martial be made before con-
clusion of a pretrial session called by the military
judge under section 839(a) or before the court is as-
sembled for his trial and substituted “assembled” for
“convened” to describe the calling together of the
court for the trial in provision allowing such calling
together without requested enlisted members if such
members cannot be obtained.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 803(b) of title VIII of Pub. L. 99-661 provid-
ed that: “The amendment made by subsection (a)
[amending this section] shall apply only to a case in
which arraignment is completed on or after the effec-
tive date of this title.” ) )

Title VIII of Pub. L. 99-661 effective the earlier of
(1) the last day of the 120-day period beginning on
Nov. 14, 1986; or (2) the date specified in an Executive
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order for such amendment to take effect, see section
808 of Pub. L. 99-661, set out as a note under section
802 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

~Amendment by section 13(c) of Pub. L. 98-209 effec-

tive Dec. 6, 1983, and amendment by section 3(b) of
Pub. L. 98-209 effective the first day of the eighth cal-
endar month beginning after Dec. 6, 1983, see section
12(a)(1) of Pub. L. 98-209, set out as a note under sec-
tion 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 826. Art. 26. Military judge of a general or special
court-martial

(@) A military judge shall be detailed to each
general court-martial. Subject to regulations of
the Secretary concerned, a military judge may
be detailed to any special court-martial. The
Secretary concerned shall prescribe regulations
providing for the manner in which military
judges are detailed for such courts-martial and
for the persons who are authorized to detail
military judges for such courts-martial. The
military judge shall preside over each open ses-
sion of the court-martial to which he has been
detailed.

(b) A military judge shall be a commissioned
officer of the armed forces who is a member of
the bar of a Federal court or a member of the
bar of the highest court of a State and who is
certified to be qualified for duty as a military
judge by the Judge Advocate General of the
armed force of which such military judge is a
member.

(c) The military judge of a general court-mar-
tial shall be designated by the Judge Advocate
General, or his designee, of the armed force of
which the military judge is a member for detail
in accordance with regulations prescribed under
subsection (a). Unless the court-martial was
convened by the President or the Secretary
concerned, neither the convening authority nor
any member of his staff shall prepare or review
any report concerning the effectiveness, fitness,
or efficiency of the military judge so detailed,
which relates to his performance of duty as a
military judge. A commissioned officer who is
certified to be qualified for duty as a military
judge of a general court-martial may perform
such duties only when he is assigned and direct-
ly responsible to the Judge Advocate General,
or his designee, of the armed force of which the
military judge is a member and may perform
duties of a judicial or nonjudicial nature other
than those relating to his primary duty as a
military judge of a general court-martial when
such duties are assigned to him by or with the
approval of that Judge Advocate General or his
designee.

(d) No person is eligible to act as military
judge in a case if he is the accuser or a wetness
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for the prosecution or has acted as investigat-
ing officer or a counsel in the same case.

(e) The military judge of a court-martial may
not consult with the members of the court
except in the presence of the accused, trial
counsel, and defense counsel, nor may he vote
with the members of the court.

(Aug. 10, 1956, ch. 1041, 70A Stat. 46; Oct. 24,
1968, Pub. L. 90-632, 632, § 2(9), 82 Stat. 1336; Dec.
6, 1983, Pub. L. 98-209, § 3(c)( 1), 97 Stat. 1394.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at

AT Source ( U.S. Code) Lgrge)
82655? ......... 50:59OEa; May 5, 1950, ch. 169. § 1
826(h)......... 50:590(b (Art. 26), 64 Stat. 117.

In subsection ﬁ), the words “a commissioned” are
substituted for the word “an” for clarity. The words
“of the United States” are omitted as surplusage. The
word “is” is substituted for the words “shall be”. The
word “if” is substituted for the word “when”. The
word “detail” is substituted for the word “appoint”,
since the filling of the position involved is not appoint-
ment to an office in the constitutional sense.

In subsection (b), the word “may” is substituted for
the word “shall”.

AMENDMENTS

1983 - Subsec. (a). Pub. L. 98-209, § 3(c)(I)(A),
amended subsec. (a) generally, inserting provision re-
quiring the Secretary concerned to prescribe regula-
tions providing for the manner in which military
judges are detailed for courts-martial and for the per-
sons who are authorized to detail military judges for
such courts-martial.

Subsec. (c). Pub. L. 98-209, § 3(c)(I)(B), substituted
“in accordance with regulations prescribed under sub-
section (a). Unless” for “by the convening authority,
and. unless”.

1968 - Pub. L. 90-632 substituted “military judge” for
“law officer” and inserted reference to special court-
martial.

Subsec. (a). Pub. L. 90-632 substituted reference to
military judge for references to law officer and such
law officer’s requisite qualifications, inserted reference
to special court-martial and regulations of the Secre-
tary concerned governing the convening of a special
court-martial. inserted provisions directing the mili-
tary judge to preside over the open sessions of the
court-martial to which he was assigned. and struck out
provisions making law officers ineligible in a case in
which he was the accuser or a witness for the prosecu-
tion or acted as investigating officer or as counsel.

Subsecs. (b) to (d). Pub. L. 90-632 added subsecs. gbg
to (d). Former subsec. (b) redesignated as subsec. (e
and amended. )

Subsec. (e). Pub. L. 90-632 redesignated former
subsec. (b) as (e) and substituted “military judge” for
“law officer” and struck out provision allowing consul-
tation with members of the court on the form of the
ggr)])dings as provided in section 839 of this title (article

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to affect the designation or detail of a
military judge or military counsel to a court-martial
before that date, see section 12(a)(l), (2) of Pub. L.
98-209, set out as a note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
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section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

STATUTORY REFERENCES TO LAW OFFICER DEEMED
REFERENCES TO MILITARY JUDGE

Section 3(a) of Pub. L. 90-632 provided that: “When-
ever the term law officer is used, with reference to any
officer detailed to a court-martial pursuant to section
826(a) (article 26(a)) of title 10, United States Code
[subsec. (a) of this section], in any provision of Feder-
al law (other than provisions amended by this Act [see
Short Title of 1968 Amendment note set out under
section 801 of this title] or in any regulation, docu-
ment, or record of the United States, such term shall
be deemed to mean military judge.”

CROSS REFERENCES

_/IAuthentication of record, see section 854 of this
title.

Definition of military judge, see section 801 of this
title.

Oath to perform duties faithfully, see section 842 of
this title. . )

Oaths, administration of; notary, general powers of,
see section 936 of this title. ] )

Rulings on interlocutory questions, see section 851
of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 801 of this title.

§ 827. Art. 27. Detail of trial counsel and defense
counsel

(@)(1) Trial counsel and defense counsel shall
be detailed for each general and special court-
martial. Assistant trial counsel and assistant
and associate defense counsel may be detailed
for each general and special court-martial. The
Secretary concerned shall prescribe regulations
providing for the manner in which counsel are
detailed for such courts-martial and for the
persons who are authorized to detail counsel
for such courts-martial.

(2) No person who has acted as investigating
officer, military judge; or court member in any
case may act later as trial counsel, assistant
trial counsel, or, unless expressly requested by
the accused, as defense counsel or assistant or
associate defense counsel in the same case. No
person who has acted for the prosecution may
act later in the same case for the defense, nor
may any person who has acted for the defense
act later in the same case for the prosecution.

(b) Trial counsel or defense counsel detailed
for a general court-martial-

(1) must be a judge advocate who is a gradu-
ate of an accredited law school or is a member
of the bar of a Federal court or of the highest
court of a State; or must be a member of the
bar of a Federal court or of the highest court
of a State: and

(2) must be certified as competent to per-
form such duties by the Judge Advocate Gen-
eral of the armed force of which he is a
member.

(c) In the case of a special court-martial-

(1) the accused shall be afforded the oppor-
tunity to be represented at the trial by coun-
sel having the qualifications prescribed under
section 827(b) of this title (article 27(b))
unless counsel having such qualifications
cannot be obtained on account of physical
conditions or military exigencies. If counsel
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having such qualifications cannot be ob-
tained, the court may be convened and the
trial held but the convening authority shall
make a detailed written statement, to be ap-
pended to the record, stating why counsel
with such qualifications could not be ob-
tained,;

(2) if the trial counsel is qualified to act as
counsel before a general court-martial, the
defense counsel detailed by the convening au-
thority must be a person similarly qualified;
and

(3) if the trial counsel is a judge advocate or
a member of the bar of a Federal court or the
highest court of a State, the defense counsel
detailed by the convening authority must be
one of the foregoing.

(Aug. 10, 1956, ch. 1041, 70A Stat. 46; Dec. 8,
1967, Pub. L. 90-179, § I(5), 81 Stat. 546; Oct. 24,
1968, Pub. L. 90-632, § 2(10), 82 Stat. 1337; Dec.
6, 1983, Pub. L. 98-209, §§ 2(d), 3(c)(2), 97 Stat.
1393, 1394.)

HISTORICAL AND REVISION NOTES

gg‘c’t'fgﬂ source ( U.S. Code) SourceL%SrB%t)utes at
827(a)........ 50:5915&;. May 5, 1950, ch. 169, § 1
827(b)........ 50:591(b). (Art. 27), 64 Stat. 117.
827(c)........ 50:591(c)

The words, "detail” and “detailed” are substituted
for the words "appoint” and “appointed” throughout
the revised section, since the filling of the position in-
volved is not appointment to an office in the constitu-
tional sense. ) )

In subsection (a), the word “and” is substituted for
the words "together with”. The word “considers” is
substituted for the word “deems”. The words “neces-
sary or” are omitted as surplusage, since what is neces-
sary is also appropriate. The word “may” is substitut-
ed for the word “shall”. The word “later” is substitut-
ed for the word “subsequently”.

In subsections (5) and (c), the word “must” is substi-
tuted for the word “shall”, since the clauses prescribe
conditions and not commands.

In subsection (b). the word “for” is substituted for
the words “in the case of”. The words “person *** a
person who is” are omitted as surplusage.

AMENDMENTS

1983 - Subsec. (a)(l). Pub. L. 98-209, § 3(c)(2)(A), des-
ignated first sentence of existing provisions as par. (1),
substituted provisions requiring that trial counsel and
defense counsel be detailed for each general and spe-
cial court-martial. and permitting the detailing of as-
sistant trial counsel and assistant and associate de-
fense counsel for each general and special court-mar-
tial for provisions requiring that for each general and
special court-martial the authority convening the
court had to derail trial counsel and defense counsel
and such assistants as he considered appropriate, and
inserted provision requiring the Secretary concerned
to prescribe regulations providing for the manner in
which counsel are detailed for such courts-martial and
for the persons who are authorized to detail counsel
for such courts-martial.

Subsec. (a)(2). Pub. L. 98-209, § 3(c)(2)(B), designat-
ed existing provision. less first sentence, as par. (2? and
substituted “assistant or associate defense counsel” for
"assistant defense counsel”.

Subsec. (b)(1). Pub. L. 98-209, § 2(d)(l), substituted
"judge advocate” for “judge advocate of the Army,
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Navy, Air Force, or Marine Corps or a law specialist of
the Coast Guard,".

Subsec. (c)(3). Pub. L. 98-209, § 2(d)(2), struck out
“, or a law specialist,” after “is a judge advocate”.

1968-Subsec. (a). Pub. L. 90-632, § 2(10)(A), substi-
tuted “mllltarg Judﬂe" for “law officer”. )

Subsec. (c). Pub. L. 90-632, § 2510)(8), redesignated
former pars. (1) and (2) as pars. (2) and (3), respective-
ly, and added par. (1). )

1967-Subsec. (b)(1). Pub. L. 90-179 inserted refer-
ence to judge advocate of the Marine Corps and sub-
stituted’ reference to judge advocate of the Navy for
reference to law specialist of the Navy.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, but amendment by section 3(c)(2) of Pub. L.
98-209 not to affect the designation or detail of a mili-
tary judge or military counsel to a court-martial
before that date, see section 12(a)(1), (2) of Pub. L.
98-209, set out as a note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

hApp_o:ntment of appellate counsel, see section 870 of
this title.

Article to be explained, see section 937 of this title.

Courts of inquiry, appointment of counsel for court,
see section 935 of this title. ]

Duties of trial and defense counsel, see section 838
of this title. .

Oath of trial and defense counsel to perform duties
faithfully, see section 842 of this title.

Oaths, administration of: notary, general powers of,
see section 936 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 819, 838, 870,
937, 5587a of this title.

§ 828. Art. 25. Detail or employment of reporters and
interpreters

Under such regulations as the Secretary con-
cerned may prescribe, the convening authority
of a court-martial, military commission, or
court of inquiry shall detail or employ qualified
court reporters, who shall record the proceed-
ings of and testimony taken before that court
or commission. Under like regulations the con-
vening authority of a court-martial, military
commission, or court of inquiry may detail or
employ interpreters who shall interpret for the
court or commission.

(Aug. 10, 1956, ch. 1041, 70A Stat. 47.)
HISTORICAL AND REVISION NOTES

§g‘é't~°i'g% Source (U.S. Code) SourceLérSétstutes at
828 ......... 50:592. May 5, 1950, ch. 169. § 1
(Art. 28), 64 Stat. 117.

The words “Secretary concerned” are substituted for
the words “Secretary of the Department”. The words,
“detail or employ” are substituted for the word “ap-
point”, since the filling of the position involved is not
appointment to an office in the constitutional sense.

CROSS REFERENCES

Judge Advocate Generals of Army, Navy, and Air
Force to receive, revise and have recorded proceedings
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of courts of inquiry and mi_Iitqr?/ commissions, see sec-
tions 3037, 51438, 8037 of this title.

Oath of reporters and interﬁ_rete_rs to perform duties
faithfully, see section 842 of this title.

8 829. Art. 29. Absent and additional members

(&) No member of a general or special court-
martial may be absent or excused after the
court has been assembled for the trial of the ac-
cused unless excused as a result of a challenge,
excused by the military judge for physical dis-
ability or other good cause, or excused by order
of the convening authority for good cause.

(b) Whenever a general court-martial, other
than a general court-martial composed of a
military judge only, is reduced below five mem-
bers, the trial may not proceed unless the con-
vening authority details new members suffi-
cient in number to provide not less than five
members. The trial may proceed with the new
members present after the recorded evidence
previously introduced before the members of
the court has been read to the court in the
presence of the military judge, the accused, and
counsel for both sides.

(¢) Whenever a special court-martial, other
than a special court-martial composed of a mili-
tary judge only, is reduced below three mem-
bers, the trial may not proceed unless the con-
vening authority details new members suffi-
cient in number to provide not less than three
members. The trial shall proceed with the new
members present as if no evidence had previ-
ously been introduced at the trial, unless a ver-
batim record of the evidence previously intro-
duced before the members of the court or a
stipulation thereof is read to the court in the
presence of the military judge, if any, the ac-
cused and counsel for both sides.

(d) If the military judge of a court-martial
composed of a military judge only is unable to
proceed with the trial because of physical dis-
ability, as a result of a challenge, or for other
good cause, the trial shall proceed, subject to
any applicable conditions of section 816(1)(B)
or (2)(C) of this title (article 16(1)(B) or (2)(C)),
after the detail of a new military judge as if no
evidence had previously been introduced, unless
a verbatim record of the evidence previously in-
troduced or a stipulation thereof is read in
court in the presence of the new military judge,
the accused, and counsel for both sides.

(Aug. 10, 1956, ch. 1041, 70A Stat. 47; Oct. 24,
1968, Pub. L. 90-632, § 2(11), 82 Stat. 1337; Dec.
6, 1983, Pub. L. 98-209, § 3(d), 97 Stat. 1394.)

HISTORICAL AND REVISION NOTES

i tatutes at
'gggt'fgﬂ Source (U.S. Code) SouE%(rSgg)u tsd
29(a) ..o 50:593(a). May 5. 1950, ch. 169, § 1
23@ -------- 50:593}b3- (Art 29), 64 Stat. 117.
829(c) ... 50:593(c).

In subsections (a), (b), and (c). the word “may” is
substituted for the word “shall”.

In subsections (b) and (c), the word “details” is sub-
stituted for the word “appoints®, since the filling of
the position involved is not appointment to an office
in the constitutional sense.
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AMENDMENTS

1983-Subsec. (a). Pub. L. 98-209 substituted “unless
excused as a result of a challenge, excused by the mili-
tary judge for physical disability or other good cause,
or excused by order of the convening authority for
good cause” for “except for physical disability or as a
result of a challenge or by order of the convening au-
thority for good cause”.

1968-Subsec. (a). Pub. L. 90-632, § 2(11)(A), substi-
tuted “court has been assembled for the trial of the
accused” for “accused has been arraigned”.

Subsec. (b). Pub. L. 90-632, § 2(11)(B), inserted refer-
ence to court-martial composed of a military judge
alone, struck out reference to oath of members, and
inserted provisions requiring that only the evidence
which has been introduced before members of the
court be read to the court and that all evidence, not
merely testimony, be included.

Subsec. (). Pub. L. 90-632, § 2(11)(C), inserted refer-
ence to court-martial composed of a military judge
alone, struck out reference to oath of members, and
substituted evidence previously introduced for testi-
mony of previously examined witnesses as the body of
evidence which the verbatim record must cover.

(d)Subsec. (d) Pub. L. 90-632, § 2(11)(D), added subsec.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective on the first
day of the eighth calendar month beginning after Dec.
6, 1983, see section 12(a)(l) of Pub. L. 98-209, set out
as a note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

SUBCHAPTER VI - PRE-TRIAL

PROCEDURE
sec. Art.
830. 30. Charges and specifications. -
831. 31. Compulsory self-incrimination prohibited.
832. 32. Investigation.
833. 33. Forwarding of charges.
834. 34. Advice of staff judge advocate and refer-
ence for trial.
835. 35. Service of charges.

§ 830. Art. 30. Charges and specifications

(a) Charges and specifications shall be signed
by a person subject to this chapter under oath
before a commissioned officer of the armed
forces authorized to administer oaths and shall
state-

(1) that the signer has personal knowledge
of or has investigated, the matters set forth
therein; and

(2) that they are true in fact to the best of
his knowledge and belief.

(b) Upon the preferring of charges, the
proper authority shall take immediate steps to
determine what disposition should be made
thereof in the interest of justice and discipline,
and the person accused shall be informed of the
charges against him as soon as practicable.

(Aug. 10, 1956, ch. 1041, 70A Stat. 47.)
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§ 831
HISTORICAL AND REVISION NOTES

Revised

s Source (Statutes at
section

Large)

May 5, 1950, ch. 169, § 1
(Art. 30), 64 Stat. 118.

Source (U.S. Code)

830(a) ... 50:601(a).
50:601(b).

In subsection (a). the word “they” is substituted for
the words “the same”. The word “commissioned” is in-
serted for clarity.

CROSS REFERENCES

Authority to administer oaths, see section 936 of this
title.

Corrections and changes to conform to investigation
report, see section 834 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

_1I'his section is referred to in sections 802, 849 of this
title.

§ 831. Art. 31. Compulsory self-incrimination prohib-
ited

(@) No person subject to this chapter may
compel any person to incriminate himself or to
answer any question the answer to which may
tend to incriminate him.

(b) No person subject to this chapter may in-
terrogate, or request any statement from, an
accused or a person suspected of an offense
without first informing him of the nature of
the accusation and advising him that he does
not have to make any statement regarding the
offense of which he is accused or suspected and
that any statement made by him may be used
as evidence against him in a trial by court-mar-
tial.

(c) No person subject to this chapter may
compel any person to make a statement or
produce evidence before any military tribunal if
the statement or evidence is not material to the
issue and may tend to degrade him.

(d) No statement obtained from any person in
violation of this article, or through the use of
coercion, unlawful influence, or unlawful in-
ducement may be received in evidence against
him in a trial by court-martial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 48.)
HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section Source (U.S. Code) LE':trge)

831(a). ........ 50:6022&1} May 5, 1950, ch. 169, § 1
831(b) ....... 50:603(h

: A
831(c) - 50:603(c). (Art 31), 64 Stat. 118.
831(d) .....--| 50:603(d).

The word “may” is substituted for the word “shall”
throughout the revised section.

CROSS REFERENCES

Article to be explained see section 937 of this title.

Self-incrimination; protection against, see Const.
Amend. 5.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
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§ 832. Art. 32. Investigation

(&) No charge or specification may be referred
to a general court-martial for trial until a thor-
ough and impartial investigation of all the mat-
ters set forth therein has been made. This in-
vestigation shall include inquiry as to the truth
of the matter set forth in the charges, consider-
ation of the form of charges, and a recommen-
dation as to the disposition which should be
made of the case in the interest of justice and
discipline.

(b) The accused shall be advised of the
charges against him and of his right to be rep-
resented at that investigation by counsel. The
accused has the right to be represented at that
investigation as provided in section 838 of this
title (article 38) and in regulations prescribed
under that section. At that investigation full
opportunity shall be given to the accused to
cross-examine witnesses against him if they are
available and to present anything he may
desire in his own behalf, either in defense or
mitigation, and the investigating officer shall
examine available witnesses requested by the
accused. If the charges are forwarded after the
investigation, they shall be accompanied by a
statement of the substance of the testimony
taken on both sides and a copy thereof shall be
given to the accused.

(c) If an investigation of the subject matter of
an offense has been conducted before the ac-
cused is charged with the offense, and if the ac-
cused was present at the investigation and af-
forded the opportunities for representation,
cross-examination, and presentation prescribed
in subsection (b), no further investigation of
that charge is necessary under this article
unless it is demanded by the accused after he is
informed of the charge. A demand for further
investigation entitles the accused to recall wit-
nesses for further cross-examination and to
offer any new evidence in his own behalf.

(d) The requirements of this article are bind-
ing on all persons administering this chapter
but failure to follow them does not constitute
jurisdictional error.

(Aug. 10, 1956, ch. 1041, 70A Stat. 48; Nov. 20,
1981, Pub. L. 97-81, § 4(a), 95 Stat. 1088.)

HISTORICAL AND REVISION NOTES

Revised
section

835 %8528%@:
832(c)...... 50:603(C
50:603(d).

Source (U.S. Code) SourceL(aSrtg%t)utes at

May 5, 1950, ch. 169, § 1
(Art. 32), 64 Stat. 118.

In subsection (a), the word “may” is substituted for
the word “shall”. The words “consideration of the”
and “a recommendation as to” are inserted in the in-
terest of accuracy and precision of statement.

In subsection (b), the word “detailed” is substituted
for the word “appointed”, since the filling of the posi-
tion involved is not appointment to an office in the
constitutional sense.

In subsection (c), the word “before” is substituted
for the words “prior to the time”. The words “of this
section” are omitted as surplusage. )

In subsection (d), the word “are” is substituted for
the words “shall be.” The word “does” is substituted
for the words “in any case shall”.
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AMENDMENTS

1981-Subsec. (b). Pub. L. 97-81 substituted “The ac-
cused has the right to be represented at that investiga-
tion as provided in section 838 of this title (article 38)
and in regulations prescribed under that section” for
“Upon his own request he shall be represented by ci-
vilian counsel if provided by him, or military counsel
of his own selection if such counsel is reasonably avail-
able, or by counsel detailed by the officer exercising
general court-martial jurisdiction over the command”.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 to take effect at the
end of the 60-da¥ period beginning on Nov. 20, 1981,
and to a%ply with respect to investigations under this
section that begin on or after that date, see section
7(a) and (b)(3) of Pub. L. 97-81, set out as an Effective
Date note under section 706 of this title.

CROSS REFERENCES

Oaths, administration of; notary, general powers of,
see section 936 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 802, 834, 838 of
this title.

§ 833. Art. 33. Forwarding of charges

When a person is held for trial by general
court-martial the commanding officer shall,
within eight days after the accused is ordered
into arrest or confinement, if practicable, for-
ward the charges, together with the investiga-
tion and allied papers, to the officer exercising
general court-martial jurisdiction. If that is not
practicable, he shall report in writing to that
officer the reasons for delay.

(Aug. 10, 1956, ch. 1041, 70A Stat. 49.)
HISTORICAL AND REVISION NOTES

Egé’t'isoerﬁj Source (U.S. Code) SourceL(aSrtgaeSutes at
833 ..o 50:604. May 5, 1950, ch. 169, § 1
(Art. 33), 64 Stat, 110,

§ 831. Art. 31. Advice of staff judge advocate and ref-
erence for trial

(a) Before directing the trial of any charge by
general court-martial, the convening authority
shall refer it to his staff judge advocate for con-
sideration and advice. The convening authority
may not refer a specification under a charge to
a general court-martial for trial unless he has
been advised in writing by the staff judge advo-
cate that-

(1) the specification alleges an offense
under this chapter;

(2) the specification is warranted by the evi-
dence indicated in the report of investigation
under section 832 of this title (article 32) (if
there is such a report); and

(3) a court-martial would have jurisdiction
over the accused and the offense.

(b) The advice of the staff judge advocate
under subsection (a) with respect to a specifica-
tion under a charge shall include a written and
signed statement by the staff judge advocate-

(1) expressing his conclusions with respect
to each matter set forth in subsection (a); and
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(2) recommending action that the conven-
ing authority take regarding the specifica-
tion.

If the specification is referred for trial, the rec-
ommendation of the staff judge advocate shall
accompany the specification.

(c) If the charges or specifications are not for-
mally correct or do not conform to the sub-
stance of the evidence contained in the report
of the investigating officer, formal corrections,
and such changes in the charges and specifica-
tions as are needed to make them conform to
the evidence, may be made.

(Aug. 10, 1956, ch. 1041, 70A Stat. 49; Dec. 6,
1983, Pub. L. 98-209, § 4, 97 Stat. 1395.)

HISTORICAL AND REVISION NOTES

ES‘C’{fSﬁ Source ( U.S. Code) Sourcle_éfgt]%'sutes at
834(a)...... 50:605(a). May 5, 1950, ch. 169. § 1
834(b)......| 50:605(b). (Art. 34), 64 Stat. 119,

In subsection (a), the word “may” is substituted for
the word “shall”.

AMENDMENTS

1983-Subsec. (a). Pub. L. 98-209, § 4(a), substituted
“judge advocate” for “judge advocate or legal officer”,
and provisions that the convening authority may not
refer a specification under a charge to a general court-
martial for trial unless he has been advised in writing
by the staff judge advocate that the specification al-
leges an offense under this chapter, the specification
is warranted by the evidence indicated in the report of
investigation under section 832 of this title (article 32)
(if there is such a report), and a court-martial would
have jurisdiction over the accused and the offense. for
provision that the convening authority could not refer
a charge to a general court-martial for trial unless he
found that the charge alleged an offense under this
chapter and was warranted by evidence indicated in
the report of investigation.

Subsecs. (b), (c). Pub. L. 98-209, § 4Sb), added subsec.
(b) and redesignated former subsec. (b) as (c).

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983. but not to apply to any case in which charges
were referred to trial before that date, and proceed-
ings in any such case to be held in the same manner
and with the same effect as if such amendments had
not been enacted, see section 12(a)(1), (3) of Pub. L.
98-209, set out as a note under section 801 of this title.

§ 835. Art. 33. Service of charges

The trial counsel to whom court-martial
charges are referred for trial shall cause to be
served upon the accused a copy of the charges
upon which trial is to be had. In time of peace
no person may, against his objection, be
brought to trial, or be required to participate
by himself or counsel in a session called by the
military judge under section 839(a) of this title
(article 39(a)), in a general court-martial case
within a period of five days after the service of
charges upon him, or in a special court-martial
case within a period of three days after the
service of charges upon him.

(Aug. 10, 1956, ch. 1041, 70A Stat. 49; Oct. 24,
1968, Pub. L. 90-632, § 2(12), 82 Stat. 1337.)

§ 836
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Revised Source (Statutes at
section Source (U.S. Code) Large)
835....... 50:606. May 5, 1950, ch. 169, § 1
(Art. 35), 64 Stat. 119.

The word “may” is substituted for the word “shall”.
The word “after” is substituted for the words “subse-
qguent to”.

AMENDMENTS

1968-Pub. L. 90-632 inserted reference to a session
called by the military judge under section 839(a) of
this title (article 39(a)).

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 839 of this title.

SUBCHAPTER VII - TRIAL PROCEDURE

Sec.  Art.

836.  36. President may ?rescribe rules.

837.  37. Unlawfully influencing action of court.

838. 38 Dutlies of trial counsel and defense coun-
sel.

839.  39. Sessions.

840.  40. Continuances.

841.  41. Challenges.

842.  42. Oaths.

843. 43, Statute of limitations.

844, 44, Former jeopardy.

845. 45, Pleas of the accused ]

846. 46. opportunity to obtain witnesses and
other evidence.

847.  47. Refusal to appear or testify.

848.  48. Contempts.

849, 49, Depositions.

850. 50. Admissibility of records of courts Of in-
quiry

850a. 50a. Defense of lack of mental responsibility.

851. 51, Voting and rulings.

852.  52. Number of votes required.

853. 53. Court to announce action.

854. 54, Record of trial.

AMENDMENTS

1986-Pub. L. 99-661, div. A. title VIII, § 802(a)(2),
Nov. 14, 1986, 100 Stat. 3906, added item 850a

§ 536. Art. 36. President may prescribe rules

(@) Pretrial, trial, and post-trial procedures,
including modes of proof, for cases arising
under this chapter triable in courts-martial,
military commissions and other military tribu-
nals, and procedures for courts of inquiry, may
be prescribed by the President by regulations
which shall, so far as he considers practicable,
apply the principles of law and the rules of evi-
dence generally recognized in the trial of crimi-
nal cases in the United States district courts,
but which may not be contrary to or inconsist-
ent with this chapter.

(b) All rules and regulations made under this
article shall be uniform insofar as practicable
and shall be reported to Congress.
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(Aug. 10, 1956, ch. 1041, 70A Stat. 50; Nov. 9,
1979, Pub. L. 96-107, title VIII, § 801(b), 93 Stat.
811.)

HISTORICAL AND REVISION NOTES

Source (Statutes at
Large)

May 5, 1950, ch. 169, § 1
(Art. 36), 64 Stat. 120.

Revised

section | Source ((U.S. Code)

836(a) -..... 50:611(a).
836(b)....... | 50:611(b).

In subsection (a), the word “considers” is substituted
for the word “deems”. The word “may” is substituted
for the word “shall”.

In subsection (b), the word “under” is substituted
for the words “in pursuance of”.

AMENDMENTS

1979-Subsec. (a). Pub. L. 96-107 substituted provi-
sions authorizing pretrial, trial, and post-trial proce-
dures for cases under this chapter triable in courts-
martial, military commissions and other military tri-
bunals, for provisions authorizing procedure in cases
before courts-martial, military commissions, and other
military tribunals.

CROSS REFERENCES

Competency of accused as witness, see section 3481
of Title 18, Crimes and Criminal Procedure.

Federal Rules of Criminal Procedure, see Title 18,
Appendix.

Judge Advocate General of Army, Navy, and Air
Force to receive, revise, and have recorded proceedings
of courts of inquiry and military commissions, see sec-
tions 3037, 5148, 8037 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 839, 906a of
this title.

§ 837. Art. 37. Unlawfully influencing action of court

(&) No authority convening a general, special,
or summary court-martial, nor any other com-
manding officer, may censure, reprimand, or
admonish the court or any member, military
judge, or counsel thereof, with respect to the
findings or sentence adjudged by the court, or
with respect to any other exercise of its or his
functions in the conduct of the proceeding. No
person subject to this chapter may attempt to
coerce or, by any unauthorized means, influ-
ence the action of a court-martial or any other
military tribunal or any member thereof, in
reaching the findings or sentence in any case,
or the action of any convening, approving, or
reviewing authority with respect to his judicial
acts. The foregoing provisions of the subsection
shall not apply with respect to (1) general in-
structional or informational courses in military
justice if such courses are designed solely for
the purpose of instructing members of a com-
mand in the substantive and procedural aspects
of courts-martial, or (2) to statements and in-
structions given in open court by the military
judge. president of a special court-martial, or
counsel.

(b) In the preparation of an effectiveness, fit-
ness, or efficiency report, or any other report or
document used in whole or in part for the pur-
pose of determining whether a member of the
armed forces is qualified to be advanced, in
grade, or in determining the assignment or
transfer of a member of the armed forces or in
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determining whether a member of the armed
forces should be retained on active duty, no
person subject to this chapter may, in prepar-
ing any such report (1) consider or evaluate the
performance of duty of any such member as a
member of a court-martial, or (2) give a less fa-
vorable rating or evaluation of any member of
the armed forces because of the zeal with
which such member, as counsel, represented
any accused before a court-martial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 50; Oct. 24,
1968, Pub. L. 90-632, § 2(13), 82 Stat. 1338.)

HISTORICAL AND REVISION NOTES

§eegtl;5§r(1j Source ( U.S. Code) Sourifa(%%Sutes at
837 50:612. May 5, 1950, ch. 169, § 1
(Art 37), 64 Stat. 120.

The word “may” is substituted for the word “shall”.

AMENDMENTS

1968-Pub. L 90-632 designated existing provisions
as subsec. (a), substituted “military judge” for “law of-
ficer”, inserted provisions specifica I?/ exempting in-
structional or general informational lectures on mili-
tary justice and statements and instructions given in
open court by the military judge, president of a special
court-martial, or counsel from prohibitions of subsec.
(@), and added subsec. (b).

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 838. Art. 38. Duties of trial counsel and defense
counsel

(&) The trial counsel of a general or special
court-martial shall prosecute in the name of
the United States, and shall, under the direc-
tion of the court, prepare the record of the pro-
ceedings.

(b)() The accused has the right to be repre-
sented in his defense before a general or special
court-martial or at an investigation under sec-
tion 832 of this title (article 32) as provided in
this subsection.

(2) The accused may be represented by civil-
ian counsel if provided by him.

(3) The accused may be represented-

(A) by military counsel detailed under sec-
tion 827 of this title (article 27); or

(B) by military counsel of his own selection
if that counsel is reasonably available (as de-
termined under regulations prescribed under

paragraph (7)).

(4) If the accused is represented by civilian
counsel, military counsel detailed or selected
under paragraph (3) shall act as associate coun-
sel unless excused at the request of the ac-
cused.
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(5) Except as provided under paragraph (6), if
the accused is represented by military counsel
of his own selection under paragraph (3)(B),
any military counsel detailed under paragraph
(3)(A) shall be excused.

(6) The accused is not entitled to be repre-
sented by more than one military counsel. How-
ever, the person authorized under regulations
prescribed under section 827 of this title (arti-
cle 27) to detail counsel, in his sole discretion-

(A) may detail additional military counsel
as assistant defense counsel; and

(B) if the accused is represented by military
counsel of his own selection under paragraph

(3)(B), may approve a request from the ac-

cused that military counsel detailed under

paragraph (3)(A) act as associate defense
counsel.

(7) The Secretary concerned shall, by regula-
tion, define “reasonably available” for the pur-
pose of paragraph (3)(B) and establish proce-
dures for determining whether the military
counsel selected by an accused under that para-
graph is reasonably available. Such regulations
may not prescribe any limitation based on the
reasonable availability of counsel solely on the
grounds that the counsel selected by the ac-
cused is from an armed force other than the
armed force of which the accused is a member.
To the maximum extent practicable, such regu-
lations shall establish uniform policies among
the armed forces while recognizing the differ-
ences in the circumstances and needs of the
various armed forces. The Secretary concerned
shall submit copies of regulations prescribed
under this paragraph to the Committees on
Armed Services of the Senate and House of
Representatives.

(¢) In any court-martial proceeding resulting
in a conviction, the defense counsel-

(1) may forward the attachment to the
record of proceedings a brief of such matters
as he determines should be considered in
behalf of the accused on review (including
any objection to the contents of the record
which he considers appropriate);

(2) may assist the accused in the submission
of any matter under section 860 of this title
(article 60); and

(3) may take other action authorized by
this chapter.

(d) An assistant trial counsel of a general
court-martial may, under the direction of the
trial counsel or when he is qualified to be a
trial counsel as required by section 827 of this
title (article 27), perform any duty imposed by
law, regulation, or the custom of the service
upon the trial counsel of the court. An assistant
trial counsel of a special court-martial may per-
form any duty of the trial counsel.

(e) An assistant defense counsel of a general
or special court-martial may, under the direc-
tion of the defense counsel or when he is quali-
fied to be the defense counsel as required by
section 827 of this title (article 27), perform any
duty imposed by law, regulation, or the custom
of the service upon counsel for the accused.

(Aug. 10, 1956, ch. 1041, 70A Stat, 50; Oct. 24,
1968, Pub. L. 90-633, § 2(14), 82 Stat. 1338; Nov.
20, 1981, Pub. L. 97-81, § 4(b), 95 Stat. 1088;

TITLE 10 - ARMED FORCES

§ 838

Dec. 6, 1983, Pub. L. 98-209, § 3(e), 97 Stat.
1394.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source ( U.S. Code) Le(lrge)
838(a).......... 50:613(a). May 5, 1950, ch. 169,
%338?)...........:. ggg%g E . § (Art. 38), 64 Stat.
838(d)....... 50:613(d).
838(€)........ 50:613(e)

In subsection (b), the word “has” is substituted for
the words “shall have”. The word “under” is substitut-
ed for the words “pursuant to”. The word “duly” is
omitted as surplusage. The words “detailed” and “who
were detailed are substituted for the word “appoint-
ed”, since the filling of the position involved is not ap-
pointment to an office in the constitutional sense.

In subsection (c), the word “considers” is substituted
for the words “may deem”.

AMENDMENTS

1983-Subsec. (b)(6). Pub. L. 98-209, § 3(e)(l), substi-
tuted “the person authorized under regulations pre-
scribed under section 827 of this title ?article 27) to
detail counsel” for “a convening authority".

Subsec. (b)(7). Pub. L 98-209, § 3(e)(2), inserted pro-
vision that such regulations may not prescribe any
limitation based on the reasonable availability of
counsel solely on the grounds that the counsel select-
ed by the accused is from an armed force other than
the armed force of which the accused is a member.

Subsec. (c). Pub. L. 98-209, § 3(e)(3), designated ex-
isting provisions as par. (1), made minor changes in
p3hraseo|ogy and punctuation, and added pars. (2) and

1981-Subsec. (b). Pub. L. 97-81 revised subsec. (b)
by dividing its provisions into seven numbered para-
graphs and inserted provisions relating to the right to
counsel at an investigation under section 832 of this
title (article 32). authorizing the promulgation of reg-
ulations relating to the “reasonable availability” of
military counsel. and authorizing the detailing of addi-
tional military counsel for the accused under specified
circumstances.

1968-Subsec. (b). Pub. L. 90-632 substituted “mili-
ta judgle; or by the president of a court-martial with-
out a military judge” for “president of the court”.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month after Dec. 6, 1983, but
not to affect the designation or detail of a military
judge or military counsel to a court-martial before
that date, see section 12(a)(lg, %2) of Pub. L. 98-209, set
out as a note under section 801 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 to take effect at the
end of the 60-day period beginning on Nov. 20, 1981,
and to apply to trials by courts-martial in which all
charges are referred to trial on or after that date, see
section 7(a) and (b)(4) of Pub. L. 97-81, set out as an
Effective Date note under section 706 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Courts of inquiry, representation by counsel, see sec-
tion 935 of this title.
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Vacation of suspension of sentence, representation
of probationer at hearing, see section 872 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

'Il'his section is referred to in sections 832, 937 of this
title.

§ 839. Art. 39. Sessions

(@) At any time after the service of charges
which have been referred for trial to a court-
martial composed of a military judge and mem-
bers, the military judge may, subject to section
835 of this title (article 35), call the court into
session without the presence of the members
for the purpose of—

(1) hearing and determining motions raising
defenses or objections which are capable of
determination without trial of the issues
raised by a plea of not guilty;

(2) hearing and ruling upon any matter
which may be ruled upon by the military
judge under this chapter, whether or not the
matter is appropriate for later consideration
or decision by the members of the court;

(3) if permitted by regulations of the Secre-
tary concerned, holding the arraignment and
receiving the pleas of the accused; and

(4) performing any other procedural func-
tion which may be performed by the military
judge under this chapter or under rules pre-
scribed pursuant to section 836 of this title
(article 36) and which does not require the
presence of the members of the court.

These proceedings shall be conducted in the
presence of the accused, the defense counsel,
and the trial counsel and shall be made a part
of the record.

(b) When the members of a court-martial de-
liberate or vote, only the members may be
present. All other proceedings. including any
other consultation of the members of the court
with counsel or the military judge, shall be
made a part of the record and shall be in the
presence of the accused, the defense counsel,
the trial counsel, and, in cases in which a mili-
tary judge has been detailed to the court, the
military judge.

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Oct. 24,
1968, Pub. L. 90-632, § 2(15), 82 Stat. 1338.)

HISTORICAL AND REVISION NOTES

?ggtiisgg Source (U.S. Code) SourceL(dSrtg%gutes at
839 ... 50:614. May 5, 1950, ch. 169, 31
(Art. 39), 64 Stat. 121.

The word “When” is substituted for the word
“Whenever”. The words “deliberates or votes” are sub-
stituted for the words “is to deliberate or vote”. The
word “may” is substituted for the word “shall”. The
word “shall” is inserted before the words “be in the
presence” for clarity.

AMENDMENTS

1968—Pub. L. 90-632 added subsec. (a), designated
existing provisions as subsec. (b). substituted “military
judge” for “law officer”. and struck out provisions au-
thorizing the court after voting on the findings in a
general court-martial to request the law officer and
the reporter to appear before the court to put the
findings in proper form.
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EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Consultations by military judge with members of
court, see section 826 of this title.

Record of trial, see section 854 of this title.

Voting and rulings, see section 851 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
'I]his section is referred to in sections 825, 835 of this
title.

§ 840. Art. 40. Continuances

The military judge or a court-martial without
a military judge may, for reasonable cause,
grant a continuance to any party for such time,
and as often, as may appear to be just.

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Oct. 24,
1968, Pub. L. 90-632, § 2(16), 82 Stat. 1339.)

HISTORICAL AND REVISION NOTES

?gg’tiisoeﬁ' Source (U.S. Code) Source (Statutes at
840 ..., 50:615. May 5, 1950. ch. 169. § 1
(Art. 40), 64 Stat. 121.

AMENDMENTS

1968-Pub. L 90-632 inserted reference to military
judge.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

§ 841. Art. 41. Challenges

(@) The military judge and members of a gen-
eral or special court-martial may be challenged
by the accused or the trial counsel for cause
stated to the court. The military judge, or, if
none, the court, shall determine the relevancy
and validity of challenges for cause, and may
not receive a challenge to more than one person
at a time. Challenges by the trial counsel shall
ordinarily be presented and decided before
those by the accused are offered.

(b) Each accused and the trial counsel is enti-
tled to one peremptory challenge, but the mili-
tary judge may not be challenged except for
cause.

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Oct. 24,
1968. Pub. L. 90-632, § 2(17), 82 Stat. 1339.)

HISTORICAL AND REVISION NOTES

Revised
section

SR - 20R1RfR)

In subsection (a), the word “may” is substituted for
the word “shall” before the words “not receive”.

In subsection (b). the word “the” is inserted before
the word “trial”. The word “is” is substituted for the

Source (U.S. Code) SourceL%S;Ptaetutes at

May 5, 1950, ch. 169, § 1
(Art. 41), 64 Stat. 121.
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words “shall be”. The word “may” is substituted for
the word “shall”.

AMENDMENTS

1968-Subsec. (a). Pub. L. 90-632, § 2(17)(A), (B), in-
serted reference to the military judge and struck out
r_eflerences to the law officer of a general court-mar-
tial.

Subsec. (b). Pub. L. 90-632. § 2(17)(C), substituted
“military judge” for “law officer”.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Courts of inquiry, see section 935 of this title.
Voting and rulings, see section 851 of this title.

§ 842. Art. 42. Oaths

(a) Before performing their respective duties,
military judges, members of general and special
courts-martial, trial counsel, assistant trial
counsel, defense counsel, assistant or associate
defense counsel, reporters, and interpreters
shall take an oath to perform their duties faith-
fully. The form of the oath, the time and place
of the taking thereof, the manner of recording
the same, and whether the oath shall be taken
for all cases in which these duties are to be per-
formed or for a particular case, shall be as pre-
scribed in regulations of the Secretary con-
cerned. These regulations may provide that an
oath to perform faithfully duties as a military
judge, trial counsel, assistant trial counsel, de-
fense counsel, or assistant or associate defense
counsel may be taken at any time by any judge
advocate or other person certified to be quali-
fied or competent for the duty, and if such an
oath is taken it need not again be taken at the
time the judge advocate or other person is de-
tailed to that duty.

(b) Each witness before a court-martial shall
be examined on oath.

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Oct. 24,
1968, Pub. L. 90-632, § 2(18), 82 Stat. 1339; Dec.
6, 1983, Pub. L. 98-209, §§ 2(e), 3(f), 97 Stat.
1393, 1395.)

HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section

Source ( U.S. Code) Large)

May 5, 1950, ch. 169, §1
(Art. 42), 64 Stat. 121.

842(a) ........ 0:6 .
S L]

In subsection (a), the word “all” and the word "the”
before the words “members”, “trial”, “defense”, and
“reporter” are omitted as surplusage. .

In subsections (a) and (b), the words “or affirma-
tion” are omitted as covered by the definition of the
word “oath” in section 1 of Title 1.

In subsection (b), the words “Each witness” are sub-
stituted for the words “All witnesses”.

AMENDMENTS

1983-Subsec. (a). Pub. L. 98-209 struck out “law
specialist,” after “judge advocate” in two places, sub-
stituted “assistant or associate defense counsel” for
“assistant defense counsel”.

1968-Subsec. (a). Pub. L. 90-632 struck out require-
ment that the oath given to court-martial personnel
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be taken in the Presence of the accused and provided
that the form of the oath, the time and place of its
taking, the manner of recording thereof, and whether
the oath shall be taken for all cases or for a particular
case shall be as prescribed by regulations of the Secre-
tary concerned and contemplated secretarial regula-
tions allowing the administration of an oath to certi-
fied legal personnel on a one-time basis.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, see section 12(a)(l) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES
Courts of inquiry, see section 935 of this title.

8§ 843. Art. 43. Statute of limitations

(a) A person charged with absence without
leave or missing movement in time of war, or
with any offense punishable by death, may be
tried and punished at any time without limita-
tion.

(b)(I) Except as otherwise provided in this
section (article), a person charged with an of-
fense is not liable to be tried by court-martial if
the offense was committed more than five
years before the receipt of sworn charges and
specifications by an officer exercising summary
court-martial jurisdiction over the command.

(2) A person charged with an offense is not
liable to be punished under section 815 of this
title (article 15) if the offense was committed
more than two years before the imposition of
punishment.

(c) Periods in which the accused is absent
without authority or fleeing from justice shall
be excluded in computing the period of limita-
tion prescribed in this section (article).

(d) Periods in which the accused was absent
from territory in which the United States has
the authority to apprehend him, or in the cus-
tody of civil authorities, or in the hands of the
enemy, shall be excluded in computing the
period of limitation prescribed in this article.

(e) For an offense the trial of which in time
of war is certified to the President by the Sec-
retary concerned to be detrimental to the pros-
ecution of the war or inimical to the national
security, the period of limitation prescribed in
this article is extended to six months after the
termination of hostilities as proclaimed by the
President or by a joint resolution of Congress.

(f) When the United States is at war, the run-
ning of any statute of limitations applicable to
any offense under this chapter-

(1) involving fraud or attempted fraud
against the United States or any agency
thereof in any manner, whether by conspira-
cy or not;

(2) committed in connection with the acqui-
sition, care, handling, custody, control, or dis-
position of any real or personal property of
the United States; or
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(3) committed in connection with the nego-
tiation, procurement, award, performance,
payment, interim financing, cancellation, or
other termination or settlement, of any con-
tract, subcontract, or purchase order which is
connected with or related to the prosecution
of the war, or with any disposition of termi-
nation inventory by any war contractor or
Government agency;

is suspended until three years after the termi-
nation of hostilities as proclaimed by the Presi-
dent or by a joint resolution of Congress.

(9)(1) If charges or specifications are dis-
missed as defective or insufficient for any cause
and the period prescribed by the applicable
statute of limitations-

(A) has expired: or

(B) will expire within 180 days after the
date of dismissal of the charges and specifica-
tions,

trial and punishment under new charges and
specifications are not barred by the statute of
limitations if the conditions specified in para-
graph (2) are met.

(2) The conditions referred to in paragraph
(1) are that the new charges and specifications
must-

(A) be received by an officer exercising sum-
mary court-martial jurisdiction over the com-
mand within 180 days after the dismissal of
the charges or specifications; and

(B) allege the same acts or omissions that
were alleged in the dismissed charges or speci-
fications (or allege acts or omissions that
were included in the dismissed charges or
specifications).

(Aug. 10, 1956, ch. 1041, 70A Stat. 51; Nov. 14,
1986, Pub. L. 99-661, div. A, title VIII, § 805(a),
(b), 100 Stat. 3908.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) L(arge)

843(a).... 50:618(ag. Ma'y 5, 1950, ch. 169 5 1
843(b)....| 50:618(h). (Art. 43), 64 Stat. 121.
843(c).... | 50:618(c

843(d)....| 50:618

843(e)....| 50:618(e

843(f).... | 50:618(f).

In subsection (b), the word “inclusive” is omitted as
surplusage. .

In subsections (b) and (c), the words “is not” are
substituted for the words “shall not be”.

In subsection (e), the words “For an” are substituted
for the words “In the case of any”. The word “is” is
substituted for the words “shall be”. The words “Sec-
retary concerned” are substituted for the words “Sec-
retary of the De?artment”. o )

In subsection (f), the word “is” is substituted for the
words “shall be”.

AMENDMENTS

1986-Subsecs. (a) to (c). Pub. L. 99-661. § 805(a),
amended subsecs. (a) to (c) generally. Prior to amend-
ment, subsecs. (a) to (c) read as follows:_

“(a) A person_charged with desertion or absence
without leave in time of war, or with aiding the
enemy, mutiny, or murder, may be tried and punished
at any time without limitation.” . . )

“(b) Except as otherwise provided in this article, a
person charged with desertion in time of peace or any
of the offenses punishable under sections 919-932 of
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this title (articles 119-132) is not liable to be tried by
court-martial if the offense was committed more than
three years before the receipt of sworn charges and
specifications by an officer exercising summary court-
martial jurisdiction over the command.

“(c) Except as otherwise provided in this article, a
person charged with any offense is not liable to be
tried by court-martial or punished under section 815
of this title g(article 15) if the offense was committed
more than two years before the receipt of sworn
charges and specifications by an officer exercising
summary court-martial jurisdiction over the command
or before the imposition of punishment under section
815 of this title (article 15).”

Subsec. (g). Pub. L. 99-661, § 805(b), added subsec.

)
EFFECTIVE DATE OF 1986 AMENDMENT

Section 805(c) of Pub. L. 99-661 provided that: “The
amendments made by this section [amending this sec-
tion] shall aﬁply to an offense committed on or after
the date of the enactment of this Act [Nov. 14, 1986]."

CROSS REFERENCES

Absence without leave, see section 886 of this title.

Aiding enemy, see section 904 of this title.

Desertion, see section 885 of this title.

_Ilzrauds against United States, see section 932 of this
title.

Jurisdiction to try certain personnel, limitations, see
section 803 of this title.

Murder, see section 918 of this title.

Mutiny, see section 894 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 803 of this title.

§ 841. Art. 44. Former jeopardy

(&) No person may, without his consent, be
tried a second time for the same offense.

(b) No proceeding in which an accused has
been found guilty by a court-martial upon any
charge or specification is a trial in the sense of
this article until the finding of guilty has
become final after review of the case has been
fully completed.

(c) A proceeding which, after the introduction
of evidence but before a finding, is dismissed or
terminated by the convening authority or on
motion of the prosecution for failure of avail-
able evidence or witnesses without any fault of
the accused is a trial in the sense of this article.

(Aug. 10, 1956, ch. 1041, 70A Stat. 52.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) L(ar o
844(a)...... 50:619(a). May 5, 1950, ch. 169 § 1
544 ...... %8%1% . (Art. 44), 64 Stat. 122.
A44(C) .. ... :619(c).

In subsection (a), the word “may” is substituted for
the word “shall”.

In subsection (b), the word “is” is substituted for the
words “shall be held to be”.

In subsection (c), the word “after” is substituted for
the words “subsequent to”. The word “before” is sub-
stituted for the words “prior to”. The word “is” is sub-
stituted for the words “shall be”.

CROSS REFERENCES

Double jeopardy, prohibition against, see Const.
Amend. 5.
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§ 845. Art. 45. Pleas of the accused

(@) If an accused after arraignment makes an
irregular pleading, or after a plea of guilty sets
up matter inconsistent with the plea, or if it ap-
pears that he has entered the plea of guilty im-
providently or through lack of understanding
of its meaning and effect, or if he fails or re-
fuses to plead, a plea of not guilty shall be en-
tered in the record, and the court shall proceed
as though he had pleaded not guilty.

(b) A plea of guilty by the accused may not be
received to any charge or specification alleging
an offense for which the death penalty may be
adjudged. With respect to any other charge or
specification to which a plea of guilty has been
made by the accused and accepted by the mili-
tary judge or by a court-martial without a mili-
tary judge, a finding of guilty of the charge or
specification may, if permitted by regulations
of the Secretary concerned, be entered immedi-
ately without vote. This finding shall constitute
the finding of the court unless the plea of
guilty is withdrawn prior to announcement of
the sentence, in which event the proceedings
shall continue as though the accused had
pleaded not guilty.

(Aug. 10, 1956, ch. 1041, 70A Stat. 52; Oct. 24,
1968, Pub. L. 90-632, § 2(19), 82 Stat. 1339.)

HISTORICAL AND REVISION NOTES

i Source (Statutes at
§ee<\:/tlisoer(lj Source (U.S. Code) Lérge)
845(a)..... 50:620(a). May 5, 1950, ch. 169, § 1
845%b3 ..... 50:620((r}). (Xrt. 45), 64 Stat. 122.

In subsection (b), the word “may” is substituted for
the word “shall”.

AMENDMENTS

1968-Subsec. (a). Pub. L. 90-632, § 2(19)(A), substi-
tuted “after arraignment” for “arraigned before a
court-martial”.

Subsec. (b). Pub. L. 90-632, § 2(19)(B)._ inserted provi-
sions covering the making and accepting of a guilty
plea to charges or specifications other than charges
and specifications alleging an offense for which the
death penalty may be adjudged.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 852 of this title.

§ 846. Art. 46. Opportunity to obtain witnesses and
other evidence

The trial counsel, the defense counsel, and
the court-martial shall have equal opportunity
to obtain witnesses and other evidence in ac-
cordance with such regulations as the President
may prescribe. Process issued in court-martial
cases to compel witnesses to appear and testify
and to compel the production of other evidence
shall be similar to that which courts of the
United States having criminal jurisdiction may
lawfully issue and shall run to any part of the
United States, or the Territories, Common-
wealths, and possessions.

(Aug. 10, 1956, ch. 1041, 70A Stat. 53.)
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HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source ( U.S. Code) L(arge)
846 .............| 50:621. May 5, 1950, ch. 169, § 1
(Art. 46), 64 Stat. 122.

The word “Commonwealths” is inserted to reflect
the present status of Puerto Rico.

FEDERAL RULES OF CRIMINAL PROCEDURE

Subpoena, see rule 17, Title 18, Appendix, Crimes
and Criminal Procedure.

§ 847. Art. 47. Refusal to appear or testify

(a) Any person not subject to this chapter
who-

(1) has been duly subpenaed to appear as a
witness before a court-martial, military com-
mission, court of inquiry, or any other mili-
tary court or board, or before any military or
civil officer designated to take a deposition to
be read in evidence before such a court, com-
mission, or board;

(2) has been duly paid or tendered the fees
and mileage of a witness at the rates allowed
to witnesses attending the courts of the
United States; and

(3) willfully neglects or refuses to appear, or
refuses to qualify as a witness or to testify or
to produce any evidence which that person
may have been legally subpenaed to produce;

is guilty of an offense against the United
States.

(b) Any person who commits an offense
named in subsection (a) shall be tried on infor-
mation in a United States district court or in a
court of original criminal jurisdiction in any of
the Territories. Commonwealths, or possessions
of the United States, and jurisdiction is con-
ferred upon those courts for that purpose.
Upon conviction, such a person shall be pun-
ished by a fine of not more than $500, or im-
prisonment for not more than six months, or
both.

(c) The United States attorney or the officer
prosecuting for the United States in any such
court of original criminal jurisdiction shall,
upon the certification of the facts to him by
the military court, commission, court of in-
quiry, or board. file an information against and
prosecute any person violating this article.

(d) The fees and mileage of witnesses shall be
advanced or paid out of the appropriations for
the compensation of witnesses.

(Aug. 10, 1956, ch. 1041. 70A Stat. 53.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Section Source (U.S. Code) Large)
May 5, 1950, ch, 169, § 1
BAT(R) - 20803, B0 B3
847(cy...... 50:633(c).
847(d)...... 50:622(d).

In subsection (a). the word “Any” is substituted for
the word “Every”. The word “is” is substituted for the
words “shall be deemed”.
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In subsection (b), the words “named in subsection
(a)” are substituted for the words “denounced by this
article”. The words “Territories, Commonwealths, or”
are substituted for the word “Territorial”. The words
“not more than” are substituted for the words “a
period not exceeding”.

In subsection (c), the words “It shall be the duty of
***t0” are omitted as surplusage. The words “United
States Attorney” are substituted for the words
“United States district attorney”, to conform to the
terminology of section 501 of title 28. The word
“shall” is inserted after the word “jurisdiction”.

CROSS REFERENCES

_Per diem and mileage of witnesses ger]e_rallz, see sec-
tion 1821 of Title 28, Judiciary and Judicial Procedure.

§ 848. Art. 48. Contempts

A court-martial, provost court, or military
commission may punish for contempt any
person who uses any menacing word, sign, or
gesture in its presence, or who disturbs its pro-
ceedings by any riot or disorder. The punish-
ment may not exceed confinement for 30 days
or a fine of $100, or both.

(Aug. 10, 1956, ch. 1041, 70A Stat. 53.)
HISTORICAL AND REVISION NOTES

Revi tatutes at

sggtli%er? Source ( U.S. Code) Sourci&(lfgg‘)“ e a
848...... 50:623. May 5, 1950, ch, 169. § 1
A2 2% 34

The word "may” is substituted for the word “shall”.

§ 849. Art. 49. Depositions

(a) At any time after charges have been
signed as provided in section 830 of this title
(article 301, any party may take oral or written
depositions unless the military judge or court-
martial without a military judge hearing the
case or. if the case is not being heard, an au-
thority competent to convene a court-martial
for the trial of those charges forbids it for good
cause. If a deposition is to be taken before
charges are referred for trial, such an authority
may designate commissioned officers to repre-
sent the prosecution and the defense and may
authorize those officers to take the deposition
of any witness.

(b) The party at whose instance a deposition
is to be taken shall give to every other party
reasonable written notice of the time and place
for taking the deposition.

(c) Depositions may be taken before and au-
thenticated by any military or civil officer au-
thorized by the laws of the United States or by
the laws of the place where the deposition is
taken to administer oaths.

(d) A duly authenticated deposition taken
upon reasonable notice to the other parties, so
far as otherwise admissible under the rules of
evidence, may be read in evidence or, in the
case of audiotape, videotape, or similar materi-
al, may be played in evidence before any mili-
tary court or commission in any case not cap-
ital, or in any proceeding before a court of in-
quiry or military board, if it appears-

(1) that the witness resides or is beyond the

State, Territory, Commonwealth, or District

of Columbia in which the court, commission,
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or board is ordered to sit, or beyond 100 miles
from the place of trial or hearing;

(2) that the witness by reason of death, age,
sickness, bodily infirmity, imprisonment, mili-
tary necessity, nonamenability to process, or
other reasonable cause, is unable or refuses to
appear and testify in person at the place of
trial or hearing; or

(3) that the present whereabouts of the wit-
ness is unknown.

(e) Subject to subsection (d), testimony by
deposition may be presented by the defense in
capital cases.

(f) Subject to subsection (d), a deposition may
be read in evidence or, in the case of audiotape,
videotape, or similar material, may be played in
evidence in any case in which the death penalty
is authorized but is not mandatory, whenever
the convening authority directs that the case
be treated as not capital, and in such a case a
sentence of death may not be adjudged by the
court-martial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 53; Oct. 24,
1968, Pub. L. 90-632, § 2(20), 82 Stat. 1340; Dec.
6, 1983, Pub. L. 98-209, § 6(b), 97 Stat. 1400.)

HISTORICAL AND REVISION NOTES

§gg{fgg Source ( U.S. Code) SourceL%%B%gutes at
gﬁg % ...... ggg%ﬁ{g . May 5, 1950, ch. 169, § 1
849(ch. " |B0:624(0): (Art. 49), 64 Stat. 123,

...... 50:624(f).

82‘§ i %8%%%%? :

In subsection (a), the word “commissioned” is insert-
ed for clarity.

In subsection (d), the word “Commonwealth” is in-
serted to reflect the present status of Puerto Rico.
The words “of Columbia” are inserted after the word
“District” for clarity. The words “the distance of” are
omitted as surplusage.

In subsections (e) and (f), the words "the require-
ments of” and the words “of this article” are omitted
as surplusage. The word “presented” is substituted for
the word “adduced” in subsection (e).

In subsection (f), the word “directs” is substituted
for the words “shall have directed”. The words “by
law” are omitted as surplusage.

AMENDMENTS

1983-Subsecs. (d), (f). Pub. L. 98-209 inserted “or, in
the case of audiotape, videotape, or similar material,
may be played in evidence” after “read in evidence”.

1968-Subsec. %} Pub. L. 90-632 inserted reference
to the taking of depositions being forbidden by the
military judge or the court-martial without a military
judge if the case is being heard.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective on the first
day of the eighth calendar month beginning after Dec.
6, 1983, but not to apply to any case in which the find-
mt};s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-299, set out as a
note under section 801 of this title.
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EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCE

Authority competent to convene court-martial, see
sections 822 to 824 of this title.

Officers authorized to administer oaths, see section
936 of this title.

§ 850. Art. 50. Admissibility of records of courts of in-
quiry

(@) In any case not capital and not extending
to the dismissal of a commissioned officer, the
sworn testimony, contained in the duly authen-
ticated record of proceedings of a court of in-
quiry, of a person whose oral testimony cannot
be obtained, may, if otherwise admissible under
the rules of evidence, be read in evidence by
any party before a court-martial or military
commission if the accused was a party before
the court of inquiry and if the same issue was
involved or if the accused consents to the intro-
duction of such evidence.

(b) Such testimony may be read in evidence
only by the defense in capital cases or cases ex-
tending to the dismissal of a commissioned offi-
cer.

(c) Such testimony may also be read in evi-
dence before a court of inquiry or a military
board.

(Aug. 10, 1956, ch. 1041, 70A Stat. 54.)
HISTORICAL AND REVISION NOTES

Revised Source ( U.S. Code) Source gSta utes at

section L rgeS
850(a)...... 50:625(a). May 5, 1950, ch. 169 § 1
8oa(b)...... 28%2255@ (Art. 50), 64 Stat. 124.

~ In subsections (a) and (b), the word “commissioned”
is inserted for clarity.

CROSS REFERENCES

Courts of inquiry, see section 935 of this title. )
Judge Advocate Generals of Army, Navy, and Air
Force to receive, revise, and have recorded proceedings
?;]_cotutrlts of inquiry, see sections 3037, 5148, 8037 of
is title.

§ 850a. Art. 50a. Defense of lack of mental responsi-
bility

(@) It is an affirmative defense in a trial by
court-martial that, at the time of the commis-
sion of the acts constituting the offense, the ac-
cused, as a result of a severe mental disease or
defect, was unable to appreciate the nature and
guality or the wrongfulness of the acts. Mental
disease or defect does not otherwise constitute
a defense.

(b) The accused has the burden of proving
the defense of lack of mental responsibility by
clear and convincing evidence.

(c) Whenever lack of mental responsibility of
the accused with respect to an offense is prop-
erly at issue, the military judge, or the presi-
dent of a court-martial without a military
judge, shall instruct the members of the court
as to the defense of lack of mental responsibil-
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ity under this section and charge them to find
the accused-
(1) guilty:
(2) not guilty: or
(3) not guilty only by reason of lack of
mental responsibility.

(d) Subsection (c) does not apply to a court-
martial composed of a military judge only. In
the case of a court-martial composed of a mili-
tary judge only, whenever lack of mental re-
sponsibility of the accused with respect to an
offense is properly at issue, the military judge
shall find the accused-

(1) gquilty;

(2) not guilty; or

(3) not guilty only by reason of lack of
mental responsibility.

(e) Notwithstanding the provisions of section
852 of this title (article 52), the accused shall be
found not guilty only by reason of lack of
mental responsibility if-

(1) a majority of the members of the court-
martial present at the time the vote is taken
determines that the defense of lack of mental
responsibility has been established; or

(2) in the case of a court-martial composed
of a military judge only, the military judge
determines that the defense of lack of mental
responsibility has been established.

(Added Pub. L. 99-661, div. A, title VIII,
§ 802(a)(l), Nov. 14, 1986, 100 Stat. 3905.)

EFFECTIVE DATE

Section 802(b) of Pub. L. 99-661 provided that: “Set-
tion 850a of title 10. United States Code, as added by
subsection (a)(l). shall apply only to offenses commit-
ted on or after the date of the enactment of this Act
[Nov. 14, 1986].”

§ 851. Art. 51. Voting and rulings

(a) Voting by members of a general or special
court-martial on the findings and on the sen-
tence, and by members of a court-martial with-
out a military judge upon questions of chal-
lenge, shall be by secret written ballot. The
junior member of the court shall count the
votes. The count shall be checked by the presi-
dent, who shall forthwith announce the result
of the ballot to the members of the court.

(b) The military judge and, except for ques-
tions of challenge. the president of a court-mar-
tial without a military judge shall rule upon all
guestions of law and all interlocutory questions
arising during the proceedings. Any such ruling
made by the military judge upon any question
of law or any interlocutory question other than
the factual issue of mental responsibility of the
accused, or by the president of a court-martial
without a military judge upon any question of
law other than a motion for a finding of not
guilty, is final and constitutes the ruling of the
court. However. the military judge or the presi-
dent of a court-martial without a military judge
may change his ruling at any time during trial.
Unless the ruling is final, if any member objects
thereto, the court shall be cleared and closed
and the question decided by a voice vote as pro-
vided in section 852 of this title (article 52), be-
ginning with the junior in rank.
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(c) Before a vote is taken on the findings, the
military judge or the president of a court-mar-
tial without a military judge shall, in the pres-
ence of the accused and counsel, instruct the
members of the court as to the elements of the
offense and charge them-

(1) that the accused must be presumed to be
innocent until his guilt is established by legal
and competent evidence beyond reasonable
doubt;

(2) that in the case being considered, if
there is a reasonable doubt as to the guilt of
the accused, the doubt must be resolved in
favor of the accused and he must be acquit-
ted;

(3) that, if there is a reasonable doubt as to
the degree of guilt, the finding must be in a
lower degree as to which there is no reasona-
ble doubt; and

(4) that the burden of proof to establish the
guilt of the accused beyond reasonable doubt
is upon the United States.

(d) Subsections (a), (b), and (c) do not apply
to a court-martial composed of a military judge
only. The military judge of such a court-martial
shall determine all questions of law and fact
arising during the proceedings and, if the ac-
cused is convicted, adjudge an appropriate sen-
tence. The military judge of such a court-mar-
tial shall make a general finding and shall in
addition on request find the facts specially. If
an opinion or memorandum of decision is filed,
it will be sufficient if the findings of fact
appear therein.

(Aug. 10, 1956, ch. 1041, 70A Stat. 54; Oct. 24,
1968, Pub. L. 90-632, § 2(21), 82 Stat. 1340.)

HISTORICAL AND REVISION NOTES

Revised

section Source ( U.S. Code)

50:626(a).
0:626(h).
0:626(c}.

In subsection (a), the words “in each case” are omit-
ted as surplusage. L )

In subsection (b), the word “is” is substituted for the
words “shall be™ in the second sentence. The word
“constitutes” is substituted for the words “shall con-
stitute”. The word “However,” is substituted for the
word “but”. The word “his” is substituted for the
words “any such”. The words “the ruling is” are sub-
stituted for the words “such ruling be”. The words
“voice vote” are substituted for the words “vote ***
viva vote”.

In subsection (c), the word “must” is substituted for
the word “shall” in clause (2), since a condition is pre-
scribed. not a command. The words “United States”
are substituted for the word “Government”.

AMENDMENTS

1968-Subsec. (a). Pub. L. 90-632. § 2(21)(A), limited
the balloting on the question of challenges to courts-
martial without military dudgges. .

Subsec. (b). Pub. L. 90-632, § 2(21)(B). substituted
“military judge” for “law officer” and inserted refer-
ence to the military judge’s ruling upon challenges for
cause when a military judge is part of a court-martial
and reference to questions of law. .

Subsec. (c). Pub. L. 90-632, § 2(21)(C), substituted
“military judge” for “law officer” and made minor
changes in phraseology eliminating the division be-
tween general and special court-martials.

Source (Statutes at
Large)

May 5, 1950, ch. 169, § 1
(Xrt. 51), 64 Stat. 124.
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(d)Subsec. (d). Pub. L. 90-632, § 2(21)(D), added subsec,

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under set-
tion 801 of this title.

CROSS REFERENCES

Military judge prohibited from voting, see section
826 of this title.

§ 852. Art. 52. Number of votes required

(8)(1) No person may be convicted of an of-
fense for which the death penalty is made man-
datory by law, except by the concurrence of all
the members of the court-martial present at
the time the vote is taken.

(2) No person may be convicted of any other
offense, except as provided in section 845(b) of
this title (article 45(b)) or by the concurrence
of two-thirds of the members present at the
time the vote is taken.

(b)(I) No person may be sentenced to suffer
death, except by the concurrence of all the
members of the court-martial present at the
time the vote is taken and for an offense in this
chapter expressly made punishable by death.

(2) No person may be sentenced to life impris-
onment or to confinement for more than ten
years, except by the concurrence of three-
fourths of the members present at the time the
vote is taken.

(3) All other sentences shall be determined by
the concurrence of two-thirds of the members
present at the time the vote is taken.

(c) All other questions to be decided by the
members of a general or special court-martial
shall be determined by a majority vote, but a
determination to reconsider a finding of guilty
or to reconsider a sentence, with a view toward
decreasing it, may be made by any lesser vote
which indicates that the reconsideration is not
opposed by the number of votes required for
that finding or sentence. A tie vote on a chal-
lenge disqualifies the member challenged. A tie
vote on a motion for a finding of not guilty or
on a motion relating to the question of the ac-
cused’s sanity is a determination against the ac-
cused. A tie vote on any other question is a de-
termination in favor of the accused.

(Aug. 10, 1956, ch. 1041, 70A Stat. 55; Oct. 24,
1968, Pub. L. 90-632, § 2(22), 82 Stat. 1340.)

HISTORICAL AND REVISION NOTES

Eggtiisgr? Source (U.S. Code) SourceL(aS}tdaet)utes at
853(a)...... 50:627(a). May 5. 1950. ch. 169, § 1
853§b} ------ 58: 27& 3 (Art. 53), 64 Stat. 125.
853(c)...." [50:627(0).

In subsections (a) and (b), the word “may” is substi-
tuted for the word “shall”.

In subsection (b)(3), the words “for more than” are
substituted for the words “in excess of”.

In subsection (c). the word “disqualifies” is substi-
tuted for the words “shall disqualify”. The word “is” is
substituted for the words “shall be” in the last two
sentences.
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AMENDMENTS

1968—Subsec. (a)(2). Pub. L. 90-632, § 2(22)(A), in-
serted reference to the exception provided in section
845(b) of this title flrtlcle 45(?). )

Subsec. (c). Pub. L. 90-632, § 2(22)(B), provided that
a determination to reconsider a finding of guilty or to
reconsider a sentence, with a view toward decreasing
it, may be made by a vote of less than a majority vote
which indicates that the reconsideration is not op-
posed by the number of votes required for that finding
or sentence.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Objections to rulings, voice vote on, see section 851
of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 850a, 851 of
this title.

8§ 853. Art. 53. Court to announce action

A court-martial shall announce its findings
and sentence to the parties as soon as deter-
mined.

(Aug. 10, 1956, ch. 1041, 70A Stat. 56.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
e Source (U.S. Code) L(arge)
853...... 50:628. May 5, 1950, ch. 169. § 1
(Art. 53), 64 Stat. 125.

The word “A” is substituted for the word “Every”.

§ 854. Art. 54 Record of trial

(a) Each general court-martial shall keep a
separate record of the proceedings in each case
brought before it, and the record shall be au-
thenticated by the signature of the military
judge. If the record cannot be authenticated by
the military judge by reason of his death, dis-
ability, or absence, it shall be authenticated by
the signature of the trial counsel or by that of
a member if the trial counsel is unable to au-
thenticate it by reason of his death, disability,
or absence. In a court-martial consisting of only
a military judge the record shall be authenti-
cated by the court reporter under the same con-
ditions which would impose such a duty on a
member under this subsection.

(b) Each special and summary court-martial
shall keep a separate record of the proceedings
in each case, and the record shall be authenti-
cated in the manner required by such regula-
tions as the President may prescribe.

(c)(1) A complete record of the proceedings
and testimony shall be prepared-

(A) in each general court-martial case in
which the sentence adjudged includes death,
a dismissal, a discharge, or (if the sentence
adjudged does not include a discharge) any
other punishment which exceeds that which
may otherwise be adjudged by a special court-
martial; and
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(B) in each special court-martial case in
which the sentence adjudged includes a bad-
conduct discharge.

(2) In all other court-martial cases, the record
shall contain such matters as may be prescribed
by regulations of the President.

(d) A copy of the record of the proceedings of
each general and special court-martial shall be
given to the accused as soon as it is authenticat-
ed.

(Aug. 10, 1956, ch. 1041, 70A Stat. 56; Oct. 24,
1968, Pub. L. 90-632, § 2(23), 82 Stat. 1340; Dec.
6, 1983, Pub. L. 98-209, § 6(c), 97 Stat. 1400.)

HISTORICAL AND REVISION NOTES

Revised Source (U.S. Code)

B aEn

In subsection (a), the word “If” is substituted for the
words “In case”. The words “any of those” are substi-
tuted for the word “such” in thelast sentence.

In subsection éb), the words “and the” are substitut-
ed for the word “which” before the word “record”.
The words “the matter and shall be authenticated in
the manner required by such regulations as” are sub-
stituted for the words “such matter and be authenti-
cated in such manner as may be required by regula-
tions which”.

In subsection (c). the words “it is” are inserted
before the word “authenticated”.

AMENDMENTS

1983—Subsec. (a). Pub. L. 98-209, § 6(c)(1), struck
out provision that If the proceedings had resulted in
an acquittal of all charges and specifications or, if not
affecting a general or flag officer, in a sentence not in-
cluding discharge and not in excess of that which
could otherwise be adjudged by a special court-mar-
tial. the record had to contain such matters as might
be prescribed by regulations of the President.

Subsec. (b). Pub. L. 98-209, § 6(c)(2), substituted “the
record” for “the record shall contain the matter and”.

Subsecs. (c), (d). Pub. L. 98-209, § 6(c)(3). (4). added
subsec. (c) and redesignated former subsec. (c) as (d).

1968—Subset. (a). Pub. L. 90-632 provided for au-
thentication of a record of trial by general court-mar-
tial by the signature of the military judge. for alter-
nate methods of authentication if the military judge
for specified reasons is unable to authenticate it, for
authentication when a court-martial consists only of a
military judge, and for sumarized records of trial in
specified cases.

Source (StaSutes at
Large

May 5, 1950.ch. 169 § 1
(Art. 54), 64 Stat. 125.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
in?s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.
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CROSS REFERENCES
Courts of inquiry, see section 935 of this title.
SUBCHAPTER VIII - SENTENCES

Sec. Art.
855.  55. Cruel and unusual punishments prohibit-

ed.
856. 56. Maximum limits.
857. 57. Effective date of sentences.
858. 58. Execution of confinement.
858a. 58a. Sentences: reduction in enlisted grade

upon approval.
AMENDMENTS

1960—Pub. L. 86-633, § 1(2), July 12, 1960, 74 Stat.
468, added item 858a.

§ 855. Art. 55. Cruel and unusual punishments prohib-
ited

Punishment by flogging, or by branding,
marking, or tattooing on the body, or any other
cruel or unusual punishment, may not be ad-
judged by any court-martial or inflicted upon
any person subject to this chapter. The use of
irons, single or double, except for the purpose
of safe custody, is prohibited.
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to confinement is suspended or deferred shall
be excluded in computing the service of the
term of confinement.

(c) All other sentences of courts-martial are
effective on the date ordered executed.

(d) On application by an accused who is
under sentence to confinement that has not
been ordered executed, the convening authority
or, if the accused is no longer under his juris-
diction, the officer exercising general court-
martial jurisdiction over the command to which
the. accused is currently assigned, may in his
sole discretion defer service of the sentence to
confinement. The deferment shall terminate
when the sentence is ordered executed. The de-
ferment may be rescinded at any time by the
officer who granted it or, if the accused is no
longer under his jurisdiction, by the officer ex-
ercising general court-martial jurisdiction over
the command to which the accused is currently
assigned.

(Aug. 10, 1956, ch. 1041, 70A Stat. 56; Oct. 24,
1968, Pub. L. 90-632, § 2(24), 82 Stat. 1341, Dec.
6, 1983, Pub. L. 98-209, § 5(f), 97 Stat. 1400.)

HISTORICAL AND REVISION NOTES

i s Statute; at
(Aug. 10, 1956, ch. 1041, 70A Stat. 56.) Revised Source ( U.S. Code) ourceLgrg%)u e &
HISTORICAL AND REVISION NOTES gg;((g)) ......... ggggggg M?X t5, 5179)506£hst1%9‘1 61
Revised | | <cauree (Statutes at 897(D)......... : . rt. i at. .
section |  Source (U.S. Code) Source, (States at - g57(c) | 50'638(c).
855 v 50:636. May 5, 1950, ch. 169, § 1 In subsection (a), the word “may” is substituted for
(Art. 55), 64 Stat. 126.  the word “shall”.

The word “may” is substituted for the word “shall”.
CROSS REFERENCES

Article to be explained, see section 937 of this title.
Constitutional limitation, see Const. Amend. 8.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title,

§ 856. Art. 56. Maximum limits

The punishment which a court-martial may
direct for an offense may not exceed such
limits as the President may prescribe for that
offense.

(Aug. 10, 1956, ch. 1041, 7OA Stat. 56.)
HISTORICAL AND REVISION NOTES

ls?gc\{liso%d Source (U.S. Code) SourcigS,rtthL)Jtes at
856 ..........| 50:637. May 5, 1950, ch. 169, 8§ 1
(Art. 56), 64 Stat. 126.

The word “may” is substituted for the word “shall”.

8 557. Art. 57. Effective date of sentences

(a) No forfeiture may extend to any pay or al-
lowances accrued before the date on which the
sentence is approved by the person acting
under section 860(c) of this title (article 60(c)).

(b) Any period of confinement included in a
sentence of a court-martial begins to run from
the date the sentence is adjudged by the court-
martial, but periods during which the sentence

In subsection (b), the word “begins” is substituted
for the words “shall begin”.

In subsection (c), the word “are” is substituted for
the words “shall become”.

AMENDMENTS

1983-Subsec. ga). Pub. L. 98-209 substituted provi-
sion that no forfeiture may extend to any pay or al-
lowances accrued before the date on which the sen-
tence is approved by the person acting under section
860(c) of this title, for provision that whenever a sen-
tence of a court-martial as lawfully adjudged and ap-
proved included a forfeiture of pay or allowances In
addition to confinement not suspended or deferred,
the forfeiture could app(ljy to pay or allowances becom-
ing due on or after the date the sentence was approved
by the convening authority, and that no forfeiture
could extend to any pay or allowances accrued before
that date.

1968-Subsec. (a). Pub. L. 90-632 inserted reference
to deferral of sentence of confinement.

Subsec. (b). Pub. L. 90-632 inserted reference to de-
ferral of sentence of confinement.

Subsec. (d). Pub. L. 90-632 added subsec. (d).

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
mgs and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
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section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Delivery of offenders to civil authorities, see section
814 of this title. ) ) )

Enlisted members’ deposits not subject to forfeiture
b_yI sentence of court-martial, see section 1035 of this
title.

Enlisted members required to make up lost time, see
section 972 of this title. ) )

Punishment prohibited before trial, see section 813
of this title.

8 858. Art. 58. Execution of confinement

(&) Under such instructions as the Secretary
concerned may prescribe, a sentence of confine-
ment adjudged by a court-martial or other mili-
tary tribunal, whether or not the sentence in-
cludes discharge or dismissal, and whether or
not the discharge or dismissal has been execut-
ed, may be carried into execution by confine-
ment in any place of confinement under the
control of any of the armed forces or in any
penal or correctional institution under the con-
trol of the United States, or which the United
States may be allowed to use. Persons so con-
fined in a penal or correctional institution not
under the control of one of the armed forces
are subject to the same discipline and treat-
ment as persons confined or committed by the
courts of the United States or of the State, Ter-
ritory, District of Columbia, or place in which
the institution is situated.

(b) The omission of the words “hard labor”
from any sentence of a court-martial adjudging
confinement does not deprive the authority
executing that sentence of the power to require
hard labor as a part of the punishment.

(Aug. 10, 1956, ch. 1041, 70A Stat. 57.)
HISTORICAL AND REVISION NOTES

5&‘{}%%‘1 Source ( U.S. Code) Sourcle_gslyggses at
8582a3 ....... 502639((&). May 5, 1950, ch. 169, § 1
838(6). 77 | 20:630(). (Art 585, 64 Stat. 126,

In subsection (a?, the words “Secretary concerned”
are substituted for the words “Department con-
cerned”, since the “Department” as an entity, cannot
issue instructions. The word “are” is substituted for
the words “shall be”. The words “of Columbia” are in-
serted after “District” for clarity.

In subsection (b), the word “from” is substituted for
the word “in”. The words “does not deprive” are sub-
stituted for the words “shall not be construed as de-

priving”.
CROSS REFERENCES

Enlisted members required to make up lost time, see
section 973 of this title. )
Gratuity payment to persons released from confine-
ment or discharged for fraudulent enlistment, see sec-
tions 956 and 1048 of this title. )
Penitentiary imprisonment, consent, see section 4083
of Title 18, Crimes and Criminal Procedure.
T_Plrligns and prisoners, see section 4001 et seq. of
itle 18.

§ 858a. Art. 58a. Sentences: reduction in enlisted
grade upon approval

(&) Unless otherwise provided in regulations
to be prescribed by the Secretary concerned, a
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court-martial sentence of an enlisted member in
a pay grade above E-l, as approved by the con-
vening authority, that includes-

(1) a dishonorable or bad-conduct discharge;

(2) confinement; or

(3) hard labor without confinement;

reduces that member to pay grade E-I, effec-
tive on the date of that approval.

(b) If the sentence of a member who is re-
duced in pay grade under subsection (a) is set
aside or disapproved, or, as finally approved,
does not include any punishment named in sub-
section (@)(I), (2), or (3), the rights and privi-
leges of which he was deprived because of that
reduction shall be restored to him and he is en-
titled to the pay and allowances to which he
would have been entitled, for the period the re-
duction was in effect, had he not been so re-
duced.

(Added Pub. L. 86-633, § I(I), July 12, 1960, 74
Stat. 468.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 707 of this title.

SUBCHAPTER IX - POST-TRIAL PROCE-
DURE AND REVIEW OF COURTS-MAR-
TIAL

Sec. Art.

859. 59. Error of law; lesser included offense.

860. 60. Action by the convening authority.

861.  61. Waiver or withdrawal of appeal.

862. 62 Apﬁeal by the United States.

863.  63. Rehearings.

864. 64. Review by a %udge advocate.

865. 65. Disposition of records.

866. 66. Review by Court of Militaq/ Review.

867.  67. Review by the Court of Military Appeals.

868. 68. Branch offices.

869. 69. Review in the office of the Judge Advo-

cate General.

870. 70. Appellate counsel.

871.  71. Execution of sentence: suspension of sen-

tence.

872. 72, Vacation of suspension.

873. 73, Petition for a new trial.

874, 74, Remission and suspension.

875.  75. Restoration.

876.  76. Finality of proceedings, findings. and sen-

tences.

876a. 76a. Leave required to be taken Pending

review of certain court-martial convic-
tions.
AMENDMENTS

1983-Pub. L. 98-209, 88 5(a)(2), (0)(2), (¢)(2), (h)(2),
6(d)(2), 7(a)(22), Dec. 6, 1983, 97 Stat. 1397, 1398,
1400-1402, substituted “Post-trial Procedure and
Review of Courts-Martial” for “Review of Courts-Mar-
tial” in subchapter heading, “Action by the convening
authority” for -‘Initial action on the record” in item
860, “Waiver or withdrawal of appeal” for “Same-
General court-martial records” in item 861, “Appeal
by the United States” for “Reconsideration and revi-
sion” in item 862, “Review by a judge advocate” for
“Approval by the convening authority” in item 864,
and “DIS‘ft)OSItlon of records” for “Disposition of
records after review by the convening authority” in
item 865.

1981--Pub. L. 97-81, § 2(c)(2), Nov. 20, 1981, 95 Stat.
1087, added item 816a.
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1968-Pub. L. 90-632, § 2(25f), Oct. 24, 1968, 82 Stat.
1341, substituted “Court o Militarg/ Review” for
“board of review” in item 866 (article 66).

8 859. Art. 59. Error of law; lesser included offense

(&) A finding or sentence of a court-martial
may not be held incorrect on the ground of an
error of law unless the error materially preju-
dices the substantial rights of the accused.

(b) Any reviewing authority with the power
to approve or affirm a finding of guilty may ap-
prove or affirm, instead, so much of the finding
as includes a lesser included offense.

(Aug. 10, 1956, ch. 1041, 70A Stat. 57.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code ) Large)
859(a) ....... 50:646(a). May 5, 1950, ch. 169, § 1
859Eb; ....... 50:646Eb;. (Art. 59), 64 Stat. 127.

The word “may” is substituted for the word “shall”.

§ 860. Art. 60. Action by the convening authority

(&) The findings and sentence of a court-mar-
tial shall be reported promptly to the conven-
ing authority after the announcement of the
sentence.

(b)(I) The accused may submit to the conven-
ing authority matters for consideration by the
convening authority with respect to the find-
ings and the sentence. Except in a summary
court-martial case, such a submission shall be
made within 10 days after the accused has been
given an authenticated record of trial and, if
applicable, the recommendation of the staff
judge advocate or legal officer under subsection
(d). In a summary court-martial case, such a
submission shall be made within seven days
after the sentence is announced.

(2) If the accused shows that additional time
is required for the accused to submit such mat-
ters, the convening authority or other person
taking action under this section, for good cause,
may extend the applicable period under para-
graph (1) for not more than an additional 20
days.

(3) In a summary court-martial case, the ac-
cused shall be promptly provided a copy of the
record of trial for use in preparing a submission
authorized by paragraph (1).

(4) The accused may waive his right to make
a submission to the convening authority under
paragraph (1). Such a waiver must be made in
writing and may not be revoked. For the pur-
poses of subsection (c)(2), the time within
which the accused may make a submission
under this subsection shall be deemed to have
expired upon the submission of such a waiver
to the convening authority.

(c)(I) The authority under this section to
modify the findings and sentence of a court-
martial is a matter of command prerogative in-
volving the sole discretion of the convening au-
thority. Under regulations of the Secretary con-
cerned, a commissioned officer commanding for
the time being, a successor in command, or any
person exercising general court-martial jurisdic-
tion may act under this section in place of the
convening authority.
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(2) Action on the sentence of a court-martial
shall be taken by the convening authority or by
another person authorized to act under this
section. Subject to regulations of the Secretary
concerned, such action may be taken only after
consideration of any matters submitted by the
accused under subsection (b) or after the time
for submitting such matters expires, whichever
is earlier. The convening authority or other
person taking such action, in his sole discretion,
may approve, disapprove, commute, or suspend
the sentence in whole or in part.

(3) Action on the findings of a court-martial
by the convening authority or other person
acting on the sentence is not required. Howev-
er, such person, in his sole discretion, may-

(A) dismiss any charge or specification by
setting aside a finding of guilty thereto; or

(B) change a finding of guilty to a charge or
specification to a finding of guilty to an of-
fense that is a lesser included offense of the
offense stated in the charge or specification.

(d) Before acting under this section on any
general court-martial case or any special court-
martial case that includes a bad-conduct dis-
charge, the convening authority or other
person taking action under this section shall
obtain and consider the written recommenda-
tion of his staff judge advocate or legal officer.
The convening authority or other person
taking action under this section shall refer the
record of trial co his staff judge advocate or
legal officer, and the staff judge advocate or
legal officer shall use such record in the prepa-
ration of his recommendation. The recommen-
dation of the staff judge advocate or legal offi-
cer shall include such matters as the President
may prescribe by regulation and shall be served
on the accused. n-ho may submit any matter in
response under subsection (b). Failure to object
in the response to the recommendation or to
any matter attached to the recommendation
waives the right to object thereto.

(e)(l) The convening authority or other
person taking action under this section, in his
sole discretion. may order a proceeding in revi-
sion or a rehearing.

(2) A proceeding in revision may be ordered if
there is an apparent error or omission in the
record or if the record shows improper or in-
consistent action by a court-martial with re-
spect to the findings or sentence that can be
rectified without material prejudice to the sub-
stantial rights of the accused. In no case, how-
ever, may a proceeding in revision-

(A) reconsider a finding of not guilty of any
specification or a ruling which amounts to a
finding of not guilty;

(B) reconsider a finding of not guilty of any
charge, unless there has been a finding of
guilty under a specification laid under that
charge, which sufficiently alleges a violation
of some article of this chapter; or

(C) increase the severity of the sentence
unless the sentence prescribed for the offense
is mandatory.

(3) A rehearing may be ordered by the con-
vening authority or other person taking action
under this section if he disapproves the find-
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ings and sentence and states the reasons for
disapproval of the findings. If such person dis-
approves the findings and sentence and does
not order a rehearing, he shall dismiss the
charges. A rehearing as to the findings may not
be ordered where there is a lack of sufficient
evidence in the record to support the findings.
A rehearing as to the sentence may be ordered
if the convening authority or other person
taking action under this subsection disapproves
the sentence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 57; Dec. 6,
1983, Pub. L. 98-209, § 5(a)(l), 97 Stat. 1395;
Nov. 14, 1986, Pub. L. 99-661, div. A, title VIII,
§ 806(a)-(c), 100 Stat. 3908, 3909.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
oo Source ( U.S. Code) Large)
860 .oovrnen 50:647. May 5, 1950, ch. 169, 31
(Art. 60), 64 Stat. 127.

The word “a” is substituted for the word “every”.
The word “by” before the words "any officer” is omit-
ted as surplusage. The word “person” is substituted
for the word “officer” before the words “who con-
vened”, since, under sections 823 and 824 of this title
(articles 23 and 24), noncommissioned officers who are
“officers in charge” may convene special and summary
courts-martial.

AMENDMENTS

1986-Subsec. (b)(I). Pub. L. 99-661, § 806(a)(3),
amended par. (1) generally. Prior to amendment, par.
(1) read as follows: “Within 30 days after the sentence
of a general court-martial or of a special court-martial
which has adjudged a bad-conduct discharge has been
announced, the accused may submit to the convening
authority matters for consideration by the convening
authority with respect to the findings and the sen-
tence. In the case of all other special courts-martial,
the accused may make such a submission to the con-
vening authority within 20 days after the sentence is
announced. In the case of all summary courts-martial
the accused may make such a submission to the con-
vening authority within seven days after the sentence
is announced. If the accused shows that additional
time is required for the accused to submit such mat-
ters, the convening authority or other person takin
action under this section, for good cause, may exten
the period- )

_‘?A) in the case of a general court-martial or a spe-
cial court-martial which has adjudged a bad-conduct
discharge, for not more than an additional 20 days:

and
“(B) in the case of all other courts-martial, for not

more than an additional 10 days.”

Subsec. (b)(2). Pub. L. 99-661."§ 806(a)(2), (3), added
par. (2). Former par. (2) redesignated é3).
~ Subsec. (b)(33. ub. L. 99-661, § 806(a)(l), (2), redes-
ignated par. (2) as (3), inserted a comma after “case”,
and struck out former par. (3) which read as follows:
“In no event shall the accused in any general or ?F -
cial court-martial case have less than a seven-day
period after the day on which a copy of the authenti-
cated record of trial has been given to him within
which to make a submission under paragraph (1). The
convening authority or other person taking action on
the case, for good cause, may extend this period for up
to an additional 10 days.”

Subsec. (c?(2). Pub.”L. 99-661. § 806(b), struck out

“and, if applicable, under subsection (d),” after “under
subsection (b;“. )
Subsec. (d). Pub. L. 99-661, § 806(c), substituted

“who may submit any matter in response under sub-
section (b)” for “who shall have five days from the
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date of receipt in which to submit any matter in re-
sponse. The convening authority or other person
taking action under this section, for good cause, may
extend that period for up to an additional 20 days.”

1983-Pub. L. 98-209 amended section generally, sub-
stituting “Action by the convening authority” for “Ini-
tial action on the record” as section catchline, and, in
text, substituting new provision for provision that
after a trial by court-martial the record had to be for-
warded to the convening authority, and action thereon
could be taken by the person who convened the court,
a commissioned officer commanding for the time
being, a succussor in command, or any officer exercis-
ing general court-martial jurisdiction.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 806(011 [(d)] of title VIII of Pub. L. 99-661
rovided that: “The amendments made by this section
amending this section] shall apply in cases in which

the sentence is adjudged on or after the effective date

of this title.”

Title VIII of Pub. L. 99-661 effective the earlier of
(1) the last day of the 120-day period beginning on
Nov. 14, 1986; or (2) the date specified in an Executive
order for such amendment to take effect, see section
808 of Pub. L. 99-661, set out as a note under section
802 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
mgs and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L 98-209, set out as a
note under section 801 of this title.

CROSS REFERENCES

Authority to convene general, special or summary
courts-martial, see sections 822 to 824 of this title.
Record of trial. see section 854 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 838, 857, 861,
864, 869, 871, 817a of this title; title 37 section 406.

§ 861. Art. 61. Waiver or withdrawal of appeal

(@) In each case subject to appellate review
under section 866 or 869(a) of this title (article
66 or 69(a)), except a case in which the sen-
tence as approved under section 860(c) of this
title (article 60(c)) includes death, the accused
may file with the convening authority a state-
ment expressly waiving the right of the accused
to such review. Such a waiver shall be signed by
both the accused and by defense counsel and
must be filed within 10 days after the action
under section 860(c) of this title (article 60(c))
is served on the accused or on defense counsel.
The convening authority or other person
taking such action, for good cause, may extend
the period for such filing by not more than 30
days.

(b) Except in a case in which the sentence as
approved under section 860(c) of this title (arti-
cle 60(c)) includes death, the accused may with-
draw an appeal at any time.

(c) A waiver of the right to appellate review
or the withdrawal of an appeal under this sec-
tion bars review under section 866 or 869(a) of
this title (article 66 or 69(a)).
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(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Dec. 6,
1983, Pub. L. 98-209, 8§ 5(b)(l), 97 Stat. 1397.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) L(arge)

: May 5, 1950, ch, 169, § 1
861......... 50:648. (Art. 61), 64 Stat. 127.

The word “each” is substituted for the word “every”.
AMENDMENTS

1983-Pub. L. 98-209 amended section fgenerally, sub-
stituting “Waiver or withdrawal of appeal” for
“Same-General court-martial records” as section
catchline, and, in text, substituting provisions relating
to waiver or withdrawal of appeal for provisions relat-
ing to initial action by the convening authority on
general court-martial records.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
in?s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 865, 866, 869,
871 of this title.

§ 862. Art. 62. Appeal by the United States

@) In a trial by court-martial in which a
military judge presides and in which a punitive
discharge may be adjudged, the United States
may appeal an order or ruling of the military
judge which terminates the proceedings with
respect to a charge or specification or which ex-
cludes evidence that is substantial proof of a
fact material in the proceeding. However, the
United States may not appeal an order or
ruling that is, or that amounts to, a finding of
not guilty with respect to the charge or specifi-
cation.

(2) An appeal of an order or ruling may not
be taken unless the trial counsel provides the
military judge with written notice of appeal
from the order or ruling within 72 hours of the
order or ruling. Such notice shall include a cer-
tification by the trial counsel that the appeal is
not taken for the purpose of delay and (if the
order or ruling appealed is one which excludes
evidence) that the evidence excluded is substan-
tial proof of a fact material in the proceeding.

(3) An appeal under this section shall be dili-
gently prosecuted by appellate Government
counsel.

(b) An appeal under this section shall be for-
warded by a means prescribed under regula-
tions of the President directly to the Court of
Military Review and shall, whenever practica-
ble, have priority over all other proceedings
before that court. In ruling on an appeal under
this section, the Court of Military Review may
act only with respect to matters of law, not-
withstanding section 866(c) of this title (article
66(c)).

(c) Any period of delay resulting from an
appeal under this section shall be excluded in
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deciding any issue regarding denial of a speedy
trial unless an appropriate authority deter-
mines that the appeal was filed solely for the
purpose of delay with the knowledge that it
was totally frivolous and without merit.

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Dec. 6,
1983, Pub. L. 98-209, § 5(c)(l), 97 Stat. 1398.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) Large)
862(a). .. .. 50:649(a). May 5, 1950, ch. 169, § 1
862(@) ..... 50:649%b3. (Xrt. 62), 64 Stat. 157.

AMENDMENTS

1983-Pub. L. 98-209 amended section generally, sub-
stituting “Appeal by the United States” for “Reconsid-
eration and revision” in section catchline, and, in text,
substituting provisions relating to appeals by the
United States for provisions relating to the convening
authority returning the record to the court for recon-
sideration and appropriate action.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
in?s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l). (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

§ 863. Art. 63. Rehearings

Each rehearing under this chapter shall take
place before a court-martial composed of mem-
bers not members of the court-martial which
first heard the case. Upon a rehearing the ac-
cused may not be tried for any offense of which
he was found not guilty by the first court-mar-
tial, and no sentence in excess of or more severe
than the original sentence may be imposed,
unless the sentence is based upon a finding of
guilty of an offense not considered upon the
merits in the original proceedings, or unless the
sentence prescribed for the offense is mandato-
ry. If the sentence approved after the first
court-martial was in accordance with a pretrial
agreement and the accused at the rehearing
changes his plea with respect to the charges or
specifications upon which the pretrial agree-
ment was based. or otherwise does not comply
with the pretrial agreement, the sentence as to
those charges or specifications may include any
punishment not in excess of that lawfully ad-
judged at the first court-matial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 58: Dec. 6,
1983, Pub. L. 98-209, § 5(d). 97 Stat. 1398.)

HISTORICAL AND REVISION NOTES

E{ee(\:/tl%erc]j Source (U.S. Code) SourceLgaSrtggutes at
8632&1; ........ 50:650(a). May 5, 1950, ch. 169. %1
863(b) .......| 50:650(b). (Art. 63). 64 Stat. 127.

In subsection (a), the words “In such a” are substi-
tuted for the words “in which”.
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In subsection (b), the word “Each” is substituted for
the word “Every”. The word “may” is substituted for
the word “shall” in the second sentence.

AMENDMENTS

1983-Pub. L. 98-209 struck out subsec. (a), which
provided that if the convening authority disapproved
the findings and sentence of a court-martial he could,
except where there was lack of sufficient evidence in
the record to support the findings, order a rehearing,
stating the reasons for disapproval, and that if he dis-
approved the findings without reordering a rehearing,
he had to dismiss the charges, and redesignated
former subsec. éb) as entire section, and, as so_redesig-
nated, inserted “under this chapter” after “Each re-
hearing”. and inserted provision that if the sentence
approved after the first court-martial was in accord-
ance with a pretrial agreement and the accused at the
rehearing changes his plea with respect to the charges
or specifications upon which the pretrial agreement
was based, or otherwise does not comply with the pre-
trial agreement, the sentence as to those charges or
specifications may include any punishment not in
excejssI of that lawfully adjudged at the first court-
martial.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
mt};s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(1), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

§ 864. Art. 64. Review by a judge advocate

(&) Each case in which there has been a find-
ing of guilty that is not reviewed under section
866 or 869(a) of this title (article 66 or 69(a))
shall be reviewed by a judge advocate under
regulations of the Secretary concerned. A judge
advocate may not review a case under this sub-
section if he has acted in the same case as an
accuser, investigating officer, member of the
court, military judge, or counsel or has other-
wise acted on behalf of the prosecution or de-
fense. The judge advocate's review shall be in
writing and shall contain the following:

(1) Conclusions as to whether-

(A) the court had jurisdiction over the ac-
cused and the offense;

(B) the charge and specification stated an
offense: and

(C) the sentence was within the limits
prescribed as a matter of law.

(2) A response to each allegation of error
made in writing by the accused.

(3) If the case is sent for action under sub-
section (b), a recommendation as to the ap-
propriate action to be taken and an opinion as
to whether corrective action is required as a
matter of law.

(b) The record of trial and related documents
in each case reviewed under subsection (a) shall
be sent for action to the person exercising gen-
eral court-martial jurisdiction over the accused
at the time the court was convened (or to that
person’s successor in command) if-

(1) the judge advocate who reviewed the
case recommends corrective action;
(2) the sentence approved under section

860(c) of this title (article 60(c)) extends to
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dismissal, a bad-conduct or dishonorable dis-
charge, or confinement for more than six
months; or

(3) such action is otherwise required by reg-
ulations of the Secretary concerned.

(c)(1) The person to whom the record of trial
and related documents are sent under subsec-
tion (b) may-

(A) disapprove or approve the findings or
sentence, in whole or in part;

(B) remit, commute, or suspend the sen-
tence in whole or in part;

(C) except where the evidence was insuffi-
cient at the trial to support the findings,
order a rehearing on the findings, on the sen-
tence, or on both; or

(D) dismiss the charges.

(2) If a rehearing is ordered but the conven-
ing authority finds a rehearing impracticable,
he shall dismiss the charges.

(3) If the opinion of the judge advocate in the
judge advocate’'s review under subsection (a) is
that corrective action is required as a matter of
law and if the person required to take action
under subsection (b) does not take action that
is at least as favorable to the accused as that
recommended by the judge advocate, the record
of trial and action thereon shall be sent to the
Judge Advocate General for review under sec-
tion 869(b) of this title (article 69(b)).

(Aug. 10, 1956, ch. 1041, 70A Stat. 58; Dec. 6,
1983, Pub. L. 98-209, § 7(a)(1), 97 Stat. 1401.)

HISTORICAL AND REVISION NOTES

Revi Source (Statutes at

Revised | source U.S. Code) L(arge)

864...........| 50:651 May 5, 1950, ch. 169, § 1
(Art. 64), 64 Stat. 128.

The word “may” is substituted for the word “shall”.
The word "is" is substituted for the words “shall con-
stitute”.

AMENDMENTS

1983-Pub. L. 98-209 amended section generally, sub-
stituting “Review by a judge advocate” for “Approval
by the convening authority” in section catchline. and,
in text, substituting provisions relating to review by a
#Jcélge advocate for provision that in acting on the
findings and sentence of a court-martial, the conven-
ing authority could approve only such findings of
guilty, and the sentence or such part or amount of the
sentence, as he found correct in law and fact and as he
in his discretion determined should be approved, and
that unless he indicated otherwise, approval of the
sentence was approval of the findings and sentence.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first da
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
mgs and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

CROSS REFERENCES

Disapproval by the convening authority. see section
863 of this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 871 of this title.

§ 865. Art. 65. Disposition of records

(&) In a case subject to appellate review under
section 866 or 869(a) of this title (article 66 or
69(a)) in which the right to such review is not
waived, or an appeal is not withdrawn, under
section 861 of this title (article 611, the record
of trial and action thereon shall be transmitted
to the Judge Advocate General for appropriate
action.

(b) Except as otherwise required by this chap-
ter, all other records of trial and related docu-
ments shall be transmitted and disposed of as
the Secretary concerned may prescribe by regu-
lation.

(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Dec. 8,
1967, Pub. L. 90-179, § I(6), 81 Stat. 546; Oct. 24,
1968, Pub. L. 90-632, § 2(26), 82 Stat. 1341; Dec.
12, 1980, Pub. L. 96-513, title V, § 511(25), 94
Stat. 2922; Dec. 6, 1983, Pub. L. 98-2009,
§ 6(d)(l), 97 Stat. 1401.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Sechion Source ( U.S. Code) L%rge)
865(a) ... 50:652(3). May 5, 1950, ch. 169, § 1
Benl) 5%:%523% . s :
865§c)3 ........ 20652 c)a. (Art. 65), 64 Stat. 128.

In subsection (b), the word “If” is substituted for the
word ‘Where”.

In subsections (a) and (b), the words “send” and
“sent” are substituted for the words “forward” and
“forwarded”, _respectively.

In subsection (c), the words “Secretary concerned”
are substituted for the words “Secretary of the De-
partment”.

AMENDMENTS
1983-Pub. L. 98-209 amended section generally, sub-
stituting “Disposition of records” for “Disposition of

records after review by the convening authority” in
section catchline, and, in text, substituting provisions
relating to disposition of records for prior provisions
relating to disposition of records that required when
the convening authority had taken final action in a
general court-martial case, he had to send the entire
record. including his action thereon and the opinion or
opinions of the staff judge advocate or legal officer, to
the appropriate Judge Advocate General. required
that where sentences of special courts-martial includ-
ed a bad-conduct discharge, the record had to be sent
for review either to the officer exercising general
court-martial jurisdiction over the command to be re-
viewed or directly to the appropriate Judge Advocate
General to be reviewed by a Court of Military Review,
and required that all other special and summary
court-martial records had to be reviewed by a judge
advocate of the Ar_m?_/, Navy, Air Force, or Marine
Corps, or a law specialist or lawyer of the Coast Guard
or Department of Transportation, and had to be trans-
mitted and disposed of as the Secretary concerned
might prescribe by regulation. ]

980-Subsec. (). Pub. L. 96-513 substituted “De-
partment of Transportation” for “Department of the
Treasurg". )

1968-Subsec. (b). Pub. L. 90-632 substituted “Court
of Military Review” for “board of review” wherever
appearing. ]

967-Subsec. (c). Pub. L. 90-179 inserted reference
to judge advocate of the Marine Corps and substituted
reference to ||_udge advocate of the Navy for reference
to law specialist of the Navy.
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EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
mt};s and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12,
1980, see section _YOlgb (3) of Pub. L. 96-513, set out as
a note under section 101 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

§ 866. Art. 66. Review by Court of Military Review

(a) Each Judge Advocate General shall estab-
lish a Court of Military Review which shall be
composed of one or more panels, and each such
panel shall be composed of not less than three
appellate military judges. For the purpose of
reviewing court-martial cases, the court may sit
in panels or as a whole in accordance with rules
prescribed under subsection (f). Any decision of
a panel may be reconsidered by the court sit-
ting as a whole in accordance with such rules.
Appellate military judges who are assigned to a
Court of Military Review may be commissioned
officers or civilians, each of whom must be a
member of a bar of a Federal court or of the
highest court of a State. The Judge Advocate
General shall designate as chief judge one of
the appellate military judges of the Court of
Military Review established by him. The chief
judge shall determine on which panels of the
court the appellate judges assigned to the court
will serve and which military judge assigned to
the court will act as the senior judge on each
panel.

(b) The Judge Advocate General shall refer
to a Court of Military Review the record in
each case of trial by court-martial-

(1) in which the sentence, as approved, ex-
tends to death, dismissal of a commissioned
officer, cadet. or midshipman, dishonorable
or bad-conduct discharge, or confinement for
one year or more; and

(2) except in the case of a sentence extend-
ing to death, the right to appellate review has
not been waived or an appeal has not been
withdrawn under section 861 of this title (ar-
title 61).

(c) In a case referred to it, the Court of Mili-
tary Review may act only with respect to the
findings and sentence as approved by the con-
vening authority. It may affirm only such find-
ings of guilty, and the sentence or such part or
amount of the sentence, as it finds correct in
law and fact and determines, on the basis of the
entire record, should be approved. In consider-
ing the record, it may weigh the evidence, judge
the credibility of witnesses, and determine con-
troverted questions of fact, recognizing that the
trial court saw and heard the witnesses.
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(d) If the Court of Military Review sets aside
the findings and sentence, it may, except where
the setting aside is based on lack of sufficient
evidence in the record to support the findings,
order a rehearing. If it sets aside the findings
and sentence and does not order a rehearing, it
shall order that the charges be dismissed.

(e) The Judge Advocate General shall, unless
there is to be further action by the President,
the Secretary concerned, the Court of Military
Appeals, or the Supreme Court, instruct the
convening authority to take action in accord-
ance with the decision of the Court of Military
Review. If the Court of Military Review has or-
dered a rehearing but the convening authority
finds a rehearing impracticable, he may dismiss
the charges.

(f) The Judge Advocates General shall pre-
scribe uniform rules of procedure for Courts of
Military Review and shall meet periodically to
formulate policies and procedure in regard to
review of court-martial cases in the offices of
the Judge Advocates General and by Courts of
Military Review.

(9) No member of a Court of Military Review
shall be required, or on his own initiative be
permitted, to prepare, approve, disapprove,
review, or submit, with respect to any other
member of the same or another Court of Mili-
tary Review, an effectiveness, fitness, or effi-
ciency report, or any other report or document
used in whole or in part for the purpose of de-
termining whether a member of the armed
forces is qualified to be advanced in grade, or in
determining the assignment or transfer of a
member of the armed forces, or in determining
whether a member of the armed forces should
be retained on active duty.

(h) No member of a Court of Military Review
shall be eligible to review the record of any
trial if such member served as investigating of-
ficer in the case or served as a member of the
court-martial before which such trial was con-
ducted, or served as military judge, trial or de-
fense counsel. or reviewing officer of such trial.

(Aug. 10, 1956, ch. 1041, 70A Stat. 59; Oct. 24,
1968, Pub. L. 90-632, § 2(27), 82 Stat. 1341; Dec.
6, 1983, Pub. L. 98-209, §§ 7(b), (c), 10(c)(1), 97
Stat. 1402, 1406.)

HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section

Source (U.S. Code) Large)
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May 5, 1950, ch. 169, § 1
(Art. 66), 64 Stat. 128.

In subsection (a), the word “Each” is substituted for
the words “The * * * of each of the armed forces”.
The word “must” is substituted for the word “shall”
after the word “whom?”, since a condition is prescribed.
not a command. The words “of the United States” are
omitted as surplusage.

In subsections (a) and (b), the word “commissioned”
is inserted before the word “officer”.

In subsection (c), the word “may” is substituted for
the word “shall” and for the words “shall have au-
thority to”.
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In subsection (e), the words “Secretary concerned”
are substituted for the words “Secretary of the De-
partment”.

In subsection (f), the words “of the armed forces”
and “proceedings in and before” are omitted as sur-
plusage.

AMENDMENTS

1983-Subsec. (a). Pub. L. 98-209, § 7(b), inserted
provision that any decision of a panel may be reconsid-
ered by the court sitting as a whole in accordance with
the rules.

Subsec. (b). Pub. L. 98-209, § 7(c), amended subsec.
(b) generally, designating existing provisions as par.
(1), struck out provision extending applicability of pro-
visions to sentences affecting a general or flag officer,
and added par. (2).

Subsec. (e). Pub. L. 98-209, § 10(c)(l), substituted
“the Court of Military Appeals, or the Supreme
Court” for “or the Court of Military Appeals”.

1968-Subsec. (a). Pub. L. 90-632, § 2(27)(A), (B),
substituted ‘Court of Military Review” for “board of
review” in section catchline and, in subsec. (a), substi-
tuted “Court of Military Review” for “board of
review” as name of reviewing body established by each
Judge Advocate General, and inserted provisions set-
ting out procedures for such Courts of Military
Review, their composition and functions.

Subsecs. (b) to (e). Pub. L. 90-632, § 2(27)(C), substi-
tuted “Court of Military Review” for “board of
review” wherever appearing.

Subsec. (f). Pub. L. 90-632, § 2(27)(D), substituted
“Courts of Military Review” for “boards of review” in
two places.

Subsecs. (g), (h). Pub. L. 90-632, § 2(27)(E), added
subsecs. (g) and (h).

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but amendments by section 7(b), (c) of Pub. L.
98-209 not to apply to any case in which the findings
and sentence were adjudged by a court-martial before
that date. and the proceedings in any such case to be
held in the same manner and with the same effect as
if such amendments had not been enacted, see section
12(a)(l), (4) of Pub. L. 98-209. set out as a note under
section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

STATUTORY REFERENCES TO BOARD OF REVIEW DEEMED
REFERENCES TO COURT OF MILITARY REVIEW

Section 3(b) of Pub. L. 90-632 provided that: “When-
ever the term board of review is used, with reference
to or in connection with the appellate review of
courts-martial cases, in any provision of Federal law
(other than provisions amended by this Act) [see
Short Title of 1968 Amendment note under section 801
of this titlel or in any regulation, document, or record
of the United States, such term shall be deemed to
mean Court of Military Review.”

CROSS REFERENCES

Review in the office of the Judge Advocate General,
see section 869 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 707, 861, 862,
861, 865, 869 of this title.
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§ 867. Art. 67. Review by the Court of Military Ap-
peals

(a)(1) There is a United States Court of Mili-
tary Appeals established under article | of the
Constitution of the United States and located
for administrative purposes only in the Depart-
ment of Defense. The court consists of three
judges appointed from civil life by the Presi-
dent, by and with the advice and consent of the
Senate, for a term of fifteen years. Not more
than two of the judges of the court may be ap-
pointed from the same political party, nor is
any person eligible for appointment to the
court who is not a member of the bar of a Fed-
eral court or the highest court of a State. Each
judge is entitled to the same salary and travel
allowances as are, and from time to time may
be, provided for judges of the United States
Court of Appeals, and is eligible for reappoint-
ment. The President shall designate from time
to time one of the judges to act as chief judge.
The chief judge of the court shall have prece-
dence and preside at any session which he at-
tends. The other judges shall have precedence
and preside according to the seniority of their
commissions. Judges whose commissions bear
the same date shall have precedence according
to seniority in age. The court may prescribe its
own rules of procedure and determine the
number of judges required to constitute a
qguorum. A vacancy in the court does not impair
the right of the remaining judges to exercise
the powers of the court.

(2) Judges of the United States Court of Mili-
tary Appeals may be removed by the President,
upon notice and hearing, for neglect of duty or
malfeasance in office, or for mental or physical
disability, but for no other cause.

(3) If a judge of the United States Court of
Military Appeals is temporarily unable to per-
form his duties because of illness or other dis-
ability, the President may designate a judge of
the United States Court of Appeals for the Dis-
trict of Columbia Circuit to fill the office for
the period of disability.

(4) Any judge of the United States Court of
Military Appeals who is receiving retired pay or
an annuity under subsection (i) or subchapter
Il of chapter 83 or chapter 84 of title 5 may
become a senior judge, may occupy offices in a
Federal building, may be provided with a staff
assistant whose compensation shall not exceed
the rate prescribed for GS-9 in the General
Schedule under section 5332 of title 5, and, with
his consent, may be called upon by the chief
judge of said court to perform judicial duties
with said court for any period or periods speci-
fied by such chief judge. A senior judge who is
performing judicial duties pursuant to this sub-
section shall be paid the same compensation (in
lieu of retired pay or an annuity under subsec-
tion (i) or subchapter Ill of chapter 83 or chap-
ter 84 of title 5) and allowances for travel and
other expenses as a judge.

(b) The Court of Military Appeals shall
review the record in-

(1) all cases in which the sentence, as af-
firmed by a Court of Military Review, extends
to death;

(2) all cases reviewed by a Court of Military
Review which the Judge Advocate General
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orders sent to the Court of Military Appeals
for review; and

(3) all cases reviewed by a Court of Military
Review in which, upon petition of the accused
and on good cause shown, the Court of Mili-
tary Appeals has granted a review.

(c) The accused may petition the Court of
Military Appeals for review of a decision of a
Court of Military Review within 60 days from
the earlier of-

(1) the date on which the accused is notified
of the decision of the Court of Military
Review; or

(2) the date on which a copy of the decision
of the Court of Military Review, after being
served on appellate counsel of record for the
accused (if any), is deposited in the United
States mails for delivery by first-class certi-
fied mail to the accused at an address provid-
ed by the accused or, if no such address has
been provided by the accused, at the latest
address listed for the accused in his official
service record.

The Court of Military Appeals shall act upon
such a petition promptly in accordance with
the rules of the court.

(d) In any case reviewed by it, the Court of
Military Appeals may act only with respect to
the findings and sentence as approved by the
convening authority and as affirmed or set
aside as incorrect in law by the Court of Mili-
tary Review. In a case which the Judge Advo-
cate General orders sent to the Court of Mili-
tary Appeals. that action need be taken only
with respect to the issues raised by him. In a
case reviewed upon petition of the accused, that
action need be taken only with respect to issues
specified in the grant of review. The Court of
Military Appeals shall take action only with re-
spect to matters of law.

(e) If the Court of Military Appeals sets aside
the findings and sentence, it may, except where
the setting aside is based on lack of sufficient
evidence in the record to support the findings,
order a rehearing. If it sets aside the findings
and sentence and does not order a rehearing, it
shall order that the charges be dismissed.

(f) After it has acted on a case, the Court of
Military Appeals may direct the Judge Advo-
cate General to return the record to the Court
of Military Review for further review in accord-
ance with the decision of the court. Otherwise,
unless there is to be further action by the
President or the Secretary concerned, the
Judge Advocate General shall instruct the con-
vening authority to take action in accordance
with that decision. If the court has ordered a
rehearing, but the convening authority finds a
rehearing impracticable, he may dismiss the
charges.

(9)(1) A committee consisting of the judges of
the Court of Military Appeals, the Judge Advo-
cates General of the Army, Navy, and Air
Force, the Chief Counsel of the Coast Guard,
the Staff Judge Advocate to the Commandant
of the Marine Corps. and two members of the
public appointed by the Secretary of Defense
shall meet at least annually. The committee
shall make an annual comprehensive survey of
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the operation of this chapter. After each such
survey, the committee shall report to the Com-
mittees on Armed Services of the Senate and of
the House of Representatives and to the Secre-
tary of Defense, the Secretaries of the military
departments, and the Secretary of Transporta-
tion, the number and status of pending cases
and any recommendations relating to uniformi-
ty of policies as to sentences, amendments to
this chapter, and any other matters considered
appropriate.

(2) Each member of the committee appointed
by the Secretary of Defense shall be a recog-
nized authority in military justice or criminal
law. Each such member shall be appointed for a
term of three years.

(3) The Federal Advisory Committee Act (5
U.S.C. App. I) shall not apply to the committee.

(h) () Decisions of the Court of Military Ap-
peals are subject to review by the Supreme
Court by writ of certiorari as provided in sec-
tion 1259 of title 28. The Supreme Court may
not review by a writ of certiorari under such
section any action of the Court of Military Ap-
peals in refusing to grant a petition for review.

(2) The accused may petition the Supreme
Court for a writ of certiorari without prepay-
ment of fees and costs or security therefor and
without filing the affidavit required by section
1915(a) of title 28.

(i)(I) A judge of the United States Court of
Military Appeals who is separated from civilian
service in the Federal Government after com-
pleting the term of service for which he was ap-
pointed as a judge of the court is eligible for an
annuity under this subsection. An individual
who is a former judge of the court who is sepa-
rated from civilian service in the Federal Gov-
ernment and who completed the term of service
on the court for which he was appointed is eli-
gible for an annuity under this subsection. A
judge or former judge who is eligible for an an-
nuity under this subsection shall be paid that
annuity if he elects, at the time he becomes eli-
gible to receive that annuity, to receive that an-
nuity in lieu of any other annuity for which he
may be eligible at the time of such election
(whether an immediate or a deferred annuity)
under subchapter 11l of chapter 83 or chapter
84 of title 5 or any other retirement system for
civilian employees of the Federal Government.
Such an election may not be revoked.

(2) The annuity of a judge or former judge
under this subsection is 80 percent of the rate
of pay for a judge in active service on the
United States Court of Military Appeals as of
the date on which the judge or former judge is
separated from civilian service.

(3) Nothing in this subsection affects any
right of a judge or former judge to participate
in the thrift savings plan under subchapter 111
of chapter 84 of title 5.

(4) The Secretary of Defense shall prescribe
by regulation a program to provide annuities
for survivors and former spouses of judges and
former judges who receive an annuity under
this subsection. That program shall, to the
maximum extent practicable. provide benefits
and establish terms and conditions that are
similar to those provided under survivor and
former spouse annuity programs under retire-
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ment systems for civilian employees of the Fed-
eral Government. The program may include
provisions for the reduction in the annuity paid
the judge or former judge as a condition for the
annuity. An election by a judge or former judge
to receive an annuity under this subsection ter-
minates any right or interest which any individ-
ual may have to an annuity under any other re-
tirement system for civilian employees of the
Federal Government based on the service of
the judge or former judge.

(5) The Secretary of Defense shall periodical-
ly increase annuities and survivor annuities
paid under this subsection in order to take ac-
count of changes in the cost of living. The Sec-
retary shall prescribe by regulation procedures
for increases in annuities under this subsection.
Such system shall, to the maximum extent ap-
propriate, provide cost-of-living adjustments
that are similar to those that are provided
under other retirement systems for civilian em-
ployees of the Federal Government.

(6) A retired judge or former judge of the
court who is receiving an annuity under this
subsection and who is appointed to a position in
the Federal Government shall, during the
period of such retired judge's or former judge’s
service in such position, be entitled to receive
only the annuity under this subsection or the
pay for that position, whichever is paid at the
higher rate.

(7) A retired judge or former judge who is en-
titled to an annuity under this subsection and
who later is appointed as a justice or judge of
the United States to hold office during good be-
havior and who retires from that office, or
from regular active service in that office, shall
be paid either (A) the annuity under this sub-
section, or (B) the annuity or salary to which
he is entitled by reason of his service as such a
justice or judge of the United States. as deter-
mined by an election by the judge or former
judge at the time of such retirement from the
office, or from regular active service in the
office, of justice or judge of the United States.
Such an election may not be revoked.

(8) Annuities and survivor annuities paid
under this subsection shall be paid out of the
Department of Defense Military Retirement
Fund.

(Aug. 10, 1956, ch. 1041, 70A Stat. 60: Aug. 14,
1964, Pub. L. 88-426, title 1V, § 403(j), 78 Stat.
434; June 15, 1968, Pub. L. 90-340, § 1, 82 Stat.
178; Oct. 24, 1968, Pub. L. 90-632, § 2(28), 82
Stat. 1342: Dec. 23, 1980, Pub. L. 96-579, § 12(a),
94 Stat. 3369: Nov. 20, 1981, Pub. L. 97-81, § 5,
95 Stat. 1088; Oct. 12, 1982, Pub. L. 97-295,
§ 1(12), 96 Stat. 1289; Dec. 6, 1983, Pub. L.
98-209, § § 7(d), 9(a), 10(c)(2), 13(d), 97 Stat.
1402, 1404, 1406, 1408: Apr. 21, 1987, Pub. L.
100-26, § 7(a)(2), 101 Stat. 275; Sept. 29, 1988,
Pub. L. 100-456, div. A, title VII, § 722(a), (c),
102 Stat. 2002, 2003.)
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HISTORICAL AND REVISION NOTES
1956 ACT
i Source (Statutes at
Fs{eet\:/tlisoertlj Source (U.S. Code) Lgirge

ARMED FORCES

867(a)........ 50:654(a). May 5, 1950, ch. 169, § 1
867(b)........ 50:654(b). Art. 67), 64 Stat. 129;
867(c)....... 50:654(c). ar. 2, 1955, ch. 9;
)......$50:654(d). § 1(i), 69 Stat. 10.
50:654(e).
50:654(f).
50:654(9).

In subsection (a)(1), the word “is” is substituted for
the words “is hereby established”. The words “all”
and “which shall be” are omitted as surplusage. The
word “consists” is substituted for the words “shall con-
sist”. The word “civil” is substituted for the word “ci-
vilian”. The word “may” is substituted for the word
“shall” before the words “be appointed”. The word
“is” is substituted for the word “shall” before the
words “any person”. The words “is entitled to” are
substituted for the words “shall receive”. The word
"is" is substituted for the words “shall be” in the
fourth sentence. The word “may” is substituted for
the words “shall have power to * * * to”. The word
“does” is substituted for the word “shall” in the next
to the last sentence. In the last sentence, the words “is
entitled * * * are substituted for the word “shall”.
The word “outside” is substituted for the words “at a
place other than his official station. The official sta-
tion of such judges for such purpose shall be”. The
words “also” and “actually” are omitted as surplusage.

In subsection (a)(2), the words “February 28, 1951,”
are substituted for the words “the effective date of
this subdivision”. The word “shall” in the first sen-
tence, and the word “shall” before the word “expire”
in the second sentence, are omitted as surplusage. The
word “before” is substituted for the words “prior to”.
The word “may” is substituted for the word “shall”
before the words “be appointed”.

In subsection (a)(3), the word “for” is substituted for
the words “upon the ground of”.

In subsection (b), the words “the following cases”
are omitted as surplusage.

In subsections (b) and (d), the word “sent” is substi-
tuted for the word “forwarded”.

In subsection (c), the word “when” is inserted after
the word “time”. The words “a grant of” are omitted
as surplusage.

In subsection (d), the word “may” is substituted for
the word “shall” in the first sentence.

In subsection (f), the words “Secretary concerned”
are substituted for the words “Secretary of the De-
partment”.

In subsection (g), the words “of the armed forces”
are omitted as surplusage. The words “policies as to
sentences” are substituted for the words “sentence
policies”. The word “considered” is substituted for the
word “deemed”. The words “Secretaries of the mili-
tary departments, and the Secretary of the Treasury”
are substituted for the words “Secretaries of the De-
partments”.

1982 ACT

In subsection (d), the words “Court of Military
Review” are substituted for “board of review” because
of section 3(b) of the Military Justice Act of 1968
(Pub. L. 90-632, Oct. 24, 1968, 82 Stat. 1343).

The change in subsection (g) reflects the transfer of
functions from the Secretary of the Treasury to the
Secretary of Transportation under 49:1655(b).

REFERENCES IN TEXT

The Federal Advisory Committee Act (5 U.S.C. App.
1), referred to in subsec. (g)(3), is Pub. L. 92-463. Oct.
6, 1972, 86 Stat. 770, as amended, which is set out in
the Appendix to Title 5, Government Organization
and Employees.
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AMENDMENTS

1988-Subsec. (a)(4). Pub. L. 100-456, § 722(c), insert-
ed “or an annuity under subsection (i) or subchapter
111 of chapter 83 or chapter 84 of title 5” after “retired
pay” in two places.

Subsec. (i). Pub. L. 100-456, § 722(a), added subsec.

=

1987-Subsec. (g)(I). Pub. L. 100-26 substituted “the
Staff Judge Advocate to the Commandant of the
Marine Corps” for “the Director, Judge Advocate Divi-
sion, Headquarters, United States Marine Corps”.

1983-Subsec. (a)(3). Pub. L. 98-209, § 13(d), inserted
“Circuit” after “District of Columbia”.

Subsec. (b)(I). Pub. L. 98-209, § 7(d), struck out “af-
fects a general or flag officer or” before “extends to
death”.

Subsec. (g). Pub. L. 98-209, § 9(a), designated exist-
ing provisions as par. (1). substituted “A committee
consisting of the judges of the Court of Military Ap-
peals, the Judge Advocates General of the Army,
Navy, and Air Force, the Chief Counsel of the Coast
Guard, the Director, Judge Advocate Division, Head-
quarters, United States Marine Corps, and two mem-
bers of the public appointed by the Secretary of De-
fense shall meet at least annually. The committee
shall make an annual comprehensive survey of the op-
eration of this chapter. After each such survey, the
committee shall report” for “The Court of Military
Appeals and the Judge Advocates General shall meet
annually to make a comprehensive survey of the oper-
ation of this chapter and report”, and added pars. (2)
and (3).

Subsec. (h). Pub. L. 98-209, § 10(c)(2), added subsec.
(h).
1982-Subsec. (d). Pub. L. 97-295, § 1(12)(A), substi-
tuted “Court of Military Review” for “board of
review” after “incorrect in law by the”.

Subsec. (g). Pub. L. 97-295, § 1(12)(B), substituted
“Secretary of Transportation” for “Secretary of the
Treasury” after “military departments, and the”.

1981-Subsec. (c). Pub. L. 97-81 substituted provi-
sions authorizing the accused to petition the Court of
Military Appeals for review of a decision of a Court of
Military Review within 60 days from the earlier of (1)
the date on which the accused is notified of the deci-
sion of the Court of Military Review, or (2) the date
on which a copy of the decision of the Court of Mili-
tary Review, after being served on appellate counsel of
record for the accused (if any), is deposited in the
United States mails for delivery by first-class certified
mail to the accused at an address provided by the ac-
cused or, if no such address has been provided by the
accused, at the latest address listed for the accused in
his official service record, and directing the Court of
Military Appeals to act upon such a petition promptly
in accordance with the rules of the court for provision
which had given the accused 30 days from the time
when he was notified of the decision of a board of
review to petition the Court of Military Appeals for
review and which had directed the court to act upon
such a petition within 30 days of the receipt thereof.

1980-Subsec. (a)(l). Pub. L. 96-579 struck out third
sentence prescribing expiration of terms of office of
all successors of judges of the Court of Military Ap-
peals serving on June 15, 1968, fifteen years after expi-
ration of term of their predecessors subject to require-
ment that any judge appointed to fill a vacancy occur-
ring prior to the expiration of the term for which his
predecessor was appointed should be appointed only
for the unexpired term of the predecessor.

1968-Subsec. (a)(1). Pub. L. 90-340 changed the
name of the Court of Military Appeals to the United
States Court of Military Appeals, and established it
under Article | of the United States Constitution. pro-
vided that the terms of office of all successors of the
judges serving on June 15, 1968, shall expire 15 years
after the expiration of the terms for which their pred-
ecessors were appointed but that any judge appointed
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to fill a vacancy occurring prior to the expiration of
the term of his predecessor shall be appointed only for
the unexpired term of his predecessor, substituted
provisions that each judge is entitled to the same
salary and travel allowances as are judges of the
United States Court of Appeals for provisions that en-
titled each judge to a salary of $33,000 a year and a
travel and maintenance allowance, for expenses in-
curred while attending court or transacting official
business outside the District of Columbia, not to
exceed $15 a day, and provided for the precedence of
the chief judge, and of the other judges based on their
seniority.

Subsec. (a)(2). Pub. L. 90-340 redesignated former
par. (3) as (2) and changed the name of the Court of
Military Appeals to the United States Court of Mili-
tary Appeals. Provisions of former par. (2) pertaining
to the terms of office of judges were placed in par. (1).
Provisions of former par. (2) pertaining to the terms
of office of the three judges first taking office after
February 28, 1951, and expiring, as designated by the
President at the time of nomination, one on May 1,
1956, one on May 1, 1961, and one on May 1, 1966,
were struck out.

Subsec. (a)(3). Pub. L. 90-340 redesignated former
par. (4) as (3) and changed the name of the Court of
Military Appeals to the United States Court of Mili-
tary Appeals, and provided that a judge appointed to
fill a temporary vacancy due to illness or disability
may only be a judge of the Court of Appeals for the
District of Columbia. Former par. (3) redesignated (2).

Subsec. (a)(4). Pub. L. 90-340 added par. (4). Former
par. (4) redesignated (3).

Subsecs. (b), (f). Pub. L. 90-632 substituted “Court of
Military Review” for “board of review” wherever ap-
pearing.

1964-Subsec. (a)(1). Pub. L. 88-426 increased salary
of judges from $25,500 to $33,000.

EFFECTIVE DATE OF 1988 AMENDMENT

Section 722(d) of Pub. L. 100-456 provided that:
“Subsection (i) of section 867 of title 10, United States
Code, as added by subsection (a), shall apply with re-
spect to judges of the United States Court of Military
Appeals whose term of service on such court ends on
or after the date of the enactment of this Act [Sept.
29, 1988] and to the survivors of such judges.”

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by sections 9(a) and 13(d) Pub. L.
98-209 effective Dec. 6, 1983, and amended by sections
7(d) and 10(c)(2) of Pub. L. 98-209 effective the first
day of the eighth calendar month beginning after Dec.
6, 1983, but amendment by section 7(d) of Pub. L.
98-209 not to apply to any case in which the findings
and sentence were adjudged by a court-martial before
that date. and the proceedings in any such case to be
held in the same manner and with the same effect as
if such amendments had not been enacted, see section
12(a)(l), (4) of Pub. L. 98-209, set out as a note under
section 801 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 to take effect at the
end of the 60-day period beginning on Nov. 20, 1981,
and to apply to any accused with respect to a Court of
Military Review decision that is dated on or after that
date, see section 7(a) and (b)(5) of Pub. L. 97-81, set
out as an Effective Date note under section 706 of this
title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

EFFECTIVE DATE OF 1964 AMENDMENT

For effective date of amendment by Pub. L. 88-426,
see section 501 of Pub. L. 88-426.
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DEADLINE FOR ESTABLISHMENT OF SURVIVOR PROGRAM

Section 722(b) of Pub. L. 100-456 provided that:
“The Secretary of Defense shall establish the program
required by paragraph (4) of section 867(i) of title 10,
United States Code, as added by subsection (a), not
later than one year after the date of the enactment of
this Act [Sept. 29, 1988].”

COMMISSION TO STUDY AND MAKE RECOMMENDATIONS
CONCERNING SENTENCING AUTHORITY, JURISDICTION,
TENURE, AND RETIREMENT OF MILITARY JUDGES; ES-
TABLISHMENT; COMPOSITION: REPORT TO CONGRES-
SIONAL COMMITTEES

Section 9(b) of Pub. L. 98-209, as amended by Pub.
L. 98-525, title XV, § 1521, Oct. 19, 1984, 98 Stat. 2628,
provided that:

“(1) The Secretary of Defense shall establish a com-
mission to study and make recommendations concern-
ing the following matters:

“(A) Whether the sentencing authority in court-
martial cases should be exercised by a military judge
in all noncapital cases to which a military judge has
been detailed.

“(B) Whether military judges and the Courts of
Military Review should have the power to suspend
sentences.

“(C) Whether the jurisdiction of the special court-
martial should be expanded to permit adjudgment
of sentences including confinement of up to one
year, and what, if any, changes should be made to
current appellate jurisdiction.

“(D) Whether military judges, including those pre-
siding at special and general courts-martial and
those sitting on the Courts of Military Review,
should have tenure.

"(E) What should be the elements of a fair and eg-
uitable retirement system for the judges of the
United States Court of Military Appeals.

“(2) The commission shall consist of nine members,
at least three of whom shall be persons from private
life who are recognized authorities in military justice
or criminal law.

"(3) The commission shall prepare a comprehensive
report in support of its recommendations on the mat-
ters set forth in paragraph (1). The con-mission shall
include in such report its findings and comments on
the following matters:

"(A) The experience in the civilian sector with
jury sentencing and judge-alone sentencing, with
particular reference to consistency, uniformity, sen-
tence appropriateness, efficiency in the sentencing
process. and impact on the rights of the accused.

"(B) The potential impact of mandatory judge-
alone sentencing on the Armed Forces, with particu-
lar reference to consistency, uniformity, sentence ap-
propriateness. efficiency in the sentencing process,
impact on the rights of the accused, effect on the
participation of members of the Armed Forces in the
military justice system, impact on relationships be-
tween judge advocates and other members of the
Armed Forces. and impact on the perception of the
military justice system by members of the Armed
Forces, the legal profession, and the general public.

“(C) The likelihood of a reduction in the number
of general court-martial cases in the event the con-
finement jurisdiction of the special court-martial is
expanded; the additional protections that should be
afforded the accused if such jurisdiction is expand-
ed: whether the minimum number of members pre-
scribed by law for a special court-martial should be
increased: and whether the appellate review process
should be modified so that a greater number of cases
receive review by the military appellate courts, in
lieu of legal reviews presently conducted in the of-
fices of the Judge Advocates General and elsewhere,
especially if the commission determines that the
special court-martial jurisdiction should be expand-
ed.
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"(D) The effectiveness of the present systems for
maintaining the independence of military judges
and what, if any, changes are needed in these sys-
tems to ensure maintenance of an independent mili-
tary judiciary, including a term of tenure for such
judges consistent with efficient management of mili-
tary judicial resources.

“(4) The commission shall transmit its report to the
Committees on Armed Services of the Senate and the
House of Representatives and to the committee estab-
lished under section 867(g) (article 67(g)) of title 10,
United States Code, not later than December 15, 1984.
Not later than the first day of the third calendary
month that begins after receipt of such report, the
committee established under section 867(g) (article
67(g)) of such title shall submit such comments on the
report as it considers appropriate to the Committees
on Armed Services of the Senate and the House of
Representatives and to the Secretary of Defense, the
Secretaries of the military departments, and the Sec-
retary of Transportation.

“(5) The Secretary of Defense shall ensure that the
commission is provided with appropriate and adequate
office space, together with such equipment, office sup-
plies, and communications facilities and services as
may be necessary for the operation of such offices,
and shall provide necessary maintenance services for
such offices and the equipment and facilities located
therein.

“(6) The Secretary shall ensure that the commission
has reasonable access to information relevant to the
study.”

TERMS OF OFFICE OF JUDGES OF UNITED STATES COURT
OF MILITARY APPEALS

Section 12(b) of Pub. L. 96-579 provided: “The term
of office of a judge of the United States Court of Mili-
tary Appeals serving on such court on the date of the
enactment of this Act [Dec. 23, 1980] shall expire (1)
on the date the term of such judge would have expired
under the law in effect on the day before such date of
enactment [Dec. 23, 1980], or (2) ten years after the
date on which such judge took office as a judge of the
United States Court of Military Appeals, whichever is
later.”

REFERENCES TO BOARD OF REVIEW

Board of review deemed to mean Court of Military
Review, see section 3(b) of Pub. L. 90-632, set out as a
note under section 866 of this title.

CONTINUATION OF POWERS AND JURISDICTION OF
COURT OF MILITARY APPEALS; STATUS OF JUDGES

Section 2 of Pub. L. 90-340 provided that: “The
United States Court of Military Appeals established
under this Act [which amended subsec. (a) of this sec-
tion] is a continuation of the Court of Military Ap-
peals as it existed prior to the effective date of this
Act [June 15, 1968], and no loss of rights or powers,
interruption of jurisdiction, or prejudice to matters
pending in the Court of Military Appeals before the
effective date of this Act [June 15, 1968] shall result.
A judge of the Court of Military Appeals so serving on
the day before the effective date of this Act [June 15,
1968] shall, for all purposes, be a judge of the United
States Court of Military Appeals under this Act.”

SALARY INCREASES

1987-Salaries of judges increased to $95,000 per
annum, on recommendation of the President of the
United States, see note set out under section 358 of
Title 2, The Congress.

1977-Salaries of judges increased to $57,500 per
annum, upon recommendation of the President of the
Unlited States, see note set out under section 358 of
Title 2.

1969-Salaries of judges increased from $33,000 to
$42,500 per annum, commencing the first day of the
pay period which begins after February 14, 1969, upon
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recommendation of the President of the United
States, see note set out under section 358 of Title 2.

EXECUTIVE ORDER No. 12063

Ex. Ord. No. 12063, June 5, 1978, 43 F.R. 24659,
which related to the United States Court of Military
Appeals Nominating Commission, was revoked by EX.
Ord. No. 12258, Dec. 31, 1980, 46 F.R. 1251, set out as a
note under section 14 of the Appendix to Title 5, Gov-
ernment Organization and Employees.

UNITED STATES COURT OF MILITARY APPEALS; RULES OF
PRACTICE AND PROCEDURE
See Appendix to this title.

CROSS REFERENCES

Execution of sentence, see section 871 of this title.

New trial, petition for, see section 873 of this title.

Review in office of Judge Advocate General, see sec-
tion 869 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 707, 869 of this
title; title 5 section 8337; title 28 section 1259.

§ 868. Art. 68. Branch offices

The Secretary concerned may direct the
Judge Advocate General to establish a branch
office with any command. The branch office
shall be under an Assistant Judge Advocate
General who, with the consent of the Judge
Advocate General, may establish a Court of
Military Review with one or more panels. That
Assistant Judge Advocate General and any
Court of Military Review established by him
may perform for that command under the gen-
eral supervision of the Judge Advocate General,
the respective duties which the Judge Advocate
General and a Court of Military Review estab-
lished by the Judge Advocate General would
otherwise be required to perform as to all cases
involving sentences not requiring approval by
the President.

(Aug. 10, 1956, ch. 1041, 70A Stat. 61; Oct. 24,
1968, Pub. L. 90-632, § 2(29), 82 Stat. 1342))

HISTORICAL AND REVISION NOTES

i Source (Statutes at
Fégg{fgﬁ Source (U.S. Code) L(arge)
868 ............ 50:655. May 5, 1950, ch. 169, § 1
(Art. 68), 64 Stat. 130.
The word “considers” is substituted for the word

“deems”. The word “may” is substituted for the words
“shall be empowered to”. The word “respective” is in-
serted for clarity.

AMENDMENTS

1968-Pub. L. 90-632 substituted the Secretary con-
cerned for the President as the individual authorized
to direct the Judge Advocate General to establish a
branch office under an Assistant Judge Advocate Gen-
eral with any command and substituted “Court of
Military Review” for “board of review” as the name of
the body established by the Assistant Judge Advocate
General in charge of the branch office.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.
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CROSS REFERENCES

Review by Court of Military Review, see section 866
of this title.

§ 869. Art. 69. Review in the office of the Judge Advo-
cate General

(a) The record of trial in each general court-
martial that is not otherwise reviewed under
section 866 of this title (article 66) shall be ex-
amined in the office of the Judge Advocate
General if there is a finding of guilty and the
accused does not waive or withdraw his right to
appellate review under section 861 of this title
(article 61). If any part of the findings or sen-
tence is found to be unsupported in law or if re-
assessment of the sentence is appropiate, the
Judge Advocate General may modify or set
aside the findings or sentence or both. If the
Judge Advocate General so directs, the record
shall be reviewed by a Court of Military Review
under section 866 of this title (article 66), but in
that event there may be no further review by
the Court of Military Appeals except under sec-
tion 867(b)(2) of this title (article 67(b)(2)).

(b) The findings or sentence, or both, in a
court-martial case not reviewed under subsec-
tion (a) or under section 866 of this title (article
66) may be modified or set aside, in whole or in
part, by the Judge Advocate General on the
ground of newly discovered evidence, fraud on
the court, lack of jurisdiction over the accused
or the offense, error prejudicial to the substan-
tial rights of the accused, or the appropriate-
ness of the sentence. If such a case is consid-
ered upon application of the accused, the appli-
cation must be filed in the office of the Judge
Advocate General by the accused on or before
the last day of the two-year period beginning
on the date the sentence is approved under sec-
tion 860(c) of this title (article 60(c)), unless the
accused establishes good cause for failure to file
within that time.

(c) If the Judge Advocate General sets aside
the findings or sentence, he may, except when
the setting aside is based on lack of sufficient
evidence in the record to support the findings,
order a rehearing. If he sets aside the findings
and sentence and does not order a rehearing, he
shall order that the charges be dismissed. If
the Judge Advocate General orders a rehearing
but the convening authority finds a rehearing
impractical, the convening authority shall dis-
miss the charges.

(Aug. 10, 1956, ch. 1041, 70A Stat. 61; Oct. 24,
1968, Pub. L. 90-632, § 2(30), 82 Stat. 1342; Nov.
20, 1981, Pub. L. 97-81, § 6, 95 Stat. 1089; Dec. 6,
1983, Pub. L. 98-209, § 7(e)(l), 97 Stat. 1402.)

HISTORICAL AND REVISION NOTES
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Revised Source (Statutes at
section Source (U.S. Code) L(ar o
869....... 50:656. Max 5, 1950, ch. 169, § 1
(Art. 69), 64 Stat. 130.

The word “may” is substituted for the word “will”.
The word ‘under” is substituted for the words “pursu-
ant to the provisions of”.

AMENDMENTS

1983-Pub. L. 98-309 amended section generally.
Prior to amendment section provided that every
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record of trial by general court-martial, in which there
had been a finding of guilty and a sentence, the appel-
late review of which was not otherwise provided for by
section 866 of this title, was to be examined in the
office of the Judge Advocate General: that if any part
of the findings or sentence was found unsupported in
law, or if the Judge Advocate General so directed, the
record was to be reviewed by a board of review in ac-
cordance with section 866 of this title, but in that
event there could be no further review by the Court of
Military Appeals except under section 867(b)(2) of this
title, that notwithstanding section 876 of this title, the
findings or sentence, or both, in a court-martial case
which had been finally reviewed, but had not been re-
viewed by a Court of Military Review could be vacated
or modified, in whole or in part, by the Judge Advo-
cate General on the ground of newly discovered evi-
dence, fraud on the court, lack of jurisdiction over the
accused or the offense, or error prejudicial to the sub-
stantial rights of the accused; and that when such a
case was considered upon application of the accused,
the application had to be filed in the Office of the
Judge Advocate General by the accused before: (1) Oc-
tober 1, 1983, or (2) the last day of the two-year period
beginning on the date the sentence was approved by
the convening authority or, in a special court-martial
case which required action under section 865(b) of this
title, the officer exercising general court-martial juris-
diction. whichever was later, unless the accused estab-
lished good cause for failure to file within that time.

1981--Pub. L. 97-81 inserted provision that, when a
case is considered upon application of the accused, the
application must be filed in the Office of the Judge
Advocate General by the accused before (1) October 1,
1983, or (2) the last day of the two-year period begin-
ning on the date the sentence is approved by the con-
vening authority or, in a special court-martial case
which requires action under section 865(b) of this title
(article 65(b)), the officer exercising general court-
martial jurisdiction. whichever is later, unless the ac-
cused establishes good cause for failure to file within
that tune.

1968-Pub. L. 90-632 authorized the Judge Advocate
General to either vacate or modify the findings or sen-
tence. or both in whole or in part, in any court-mar-
tial case which has been finally reviewed, but which
has not been reviewed by a Court of Military Review,
because of newly discovered evidence, fraud on the
court, lack of jurisdiction over the accused or the of-
fense. or error prejudicial to the substantial rights of
the accused.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
ings and sentence were adjudged by a court-martial
before that date. and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-81 effective at the end of
the 60-day period beginning on Nov. 20, 1981, see sec-
tion 7(a) of Pub. L. 97-81, set out as an Effective Date
note under section 706 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective Oct. 24,
1968, see section 4(b) of Pub. L. 90-632, set out as a
note under section 801 of this title.

REFERENCES TO BOARD OF REVIEW

Board of review deemed to mean Court of Military
Review, see section 3(b) of Pub. L. 90-632, set out as a
note under section 866 of this title.
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TWO-YEAR PERIOD FOR APPLICATIONS FOR MODIFICA-
TION OR SET-ASIDE INAPPLICABLE TO APPLICATIONS
FILED ON OR BEFORE OCTOBER 1, 1983
Section 7(e)(2) of Pub. L. 98-209 provided that: “The

two-year period specified under the second sentence of

section 869(b) (article 69(b)) of title 10, United States

Code, as amended by paragraph (1), does not apply to

any application filed in the office of the appropriate

Judge Advocate General (as defined in section 801(l)

of such title) on or before October 1, 1983, The appli-

cation in such a case shall be considered in the same
manner and with the same effect as if such two-year
period had not been enacted.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 861, 864, 865 of
this title.

§ 870. Art. 70. Appellate counsel

(a) The Judge Advocate General shall detail
in his office one or more commissioned officers
as appellate Government counsel, and one or
more commissioned officers as appellate de-
fense counsel, who are qualified under section
827(b)(l) of this title (article 27(b)(l)).

(b) Appellate Government counsel shall rep-
resent the United States before the Court of
Military Review or the Court of Military Ap-
peals when directed to do so by the Judge Ad-
vocate General. Appellate Government counsel
may represent the United States before the Su-
preme Court in cases arising under this chapter
when requested to do so by the Attorney Gen-
eral.

(c) Appellate defense counsel shall represent
the accused before the Court of Military
Review, the Court of Military Appeals, or the
Supreme Court-

(1) when requested by the accused;

(2) when the United States is represented
by counsel; or

(3) when the Judge Advocate General has
sent the case to the Court of Military Ap-
peals.

(d) The accused has the right to be represent-
ed before the Court of Military Review, the
Court of Military Appeals, or the Supreme
Court by civilian counsel if provided by him.

(e) Military appellate counsel shall also per-
form such other functions in connection with
the review of court martial cases as the Judge
Advocate General directs.

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Oct. 24,
1968, Pub. L. 90-632, § 2(31), 82 Stat. 1342; Dec.
6, 1983, Pub. L. 98-209, § 10(c)(3), 97 Stat. 1406.)

HISTORICAL AND REVISION NOTES

; Source (Statutes at
Eggtli%erfj Source (U.S. Code) Lagrge)

870 a; ----- 50;6572&13.

g70 lc)) ----- gg;gg;% : May 5, 1950, ch. 169, § 1

870€d} ..... 50':65723)'. (Art. 70), 64 Stat. 130.

870(e)..... 50:657(e).

In subsection (a), the word “detail” is substituted for
the word “appoint”. since the filling of the position in-
volved is not appointment to an office in the constitu-
tional sense. The word “commissioned” is inserted for
clarity. The word “are” is substituted for the words
“shall be”. The words “the provisions of” are omitted
as surplusage.
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In subsections (b) and (c), the word “shall” is substi-
tuted for the words “It shall be the duty of * * * to”.

In subsection (c)(3), the word “sent” is substituted
for the word “transmitted”.

In subsection (d), the word “has” is substituted for
the words “shall have”.

In subsection (e), the word “directs” is substituted
for the words “shall direct”.

AMENDMENTS

1983-Subsec. (b). Pub. L. 98-209, § 10(c)(3)(A), in-
serted provision that Appellate Government counsel
may represent the United States before the Supreme
Court in cases arising under this chapter when re-
quested to do so by the Attorney General.

Subsecs. (c), (d). Pub. L. 98-209, § 10(c)(3)(B),
amended subsecs. (¢) and (d) generally, inserting refer-
ences to the Supreme Court.

1968-Subsecs. (b) to (d). Pub. L. 90-632 substituted
“Court of Military Review” for “board of review”
wherever appearing.

EFFECTIVE DATE OF 1983 AMEMDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, see section 12(a)(l) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Trial counsel and defense counsel, duties, see section
838 of this title.

§ 871. Art. 71. Execution of sentence; suspension of
sentence

(a) If the sentence of the court-martial ex-
tends to death, that part of the sentence pro-
viding for death may not be executed until ap-
proved by the President. In such a case, the
President may commute, remit, or suspend the
sentence, or any part thereof, as he sees fit.
That part of the sentence providing for death
may not be suspended.

(b) If in the case of a commissioned officer,
cadet, or midshipman, the sentence of a court-
martial extends to dismissal, that part of the
sentence providing for dismissal may not be ex-
ecuted until approved by the Secretary con-
cerned or such Under Secretary or Assistant
Secretary as may be designated by the Secre-
tary concerned. In such a case, the Secretary,
Under Secretary, or Assistant Secretary, as the
case may be. may commute, remit. or suspend
the sentence. or any part of the sentence, as he
sees fit. In time of war or national emergency
he may commute a sentence of dismissal to re-
duction to any enlisted grade. A person so re-
duced may be required to serve for the duration
of the war or emergency and six months there-
after.

(c)(I) If a sentence extends to death, dismis-
sal, or a dishonorable or bad conduct discharge
and if the right of the accused to appellate
review is not waived, and an appeal is not with-
drawn, under section 861 of this title (article
61), that part of the sentence extending to
death, dismissal, or a dishonorable or bad-con-
duct discharge may not be executed until there
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is a final judgment as to the legality of the pro-
ceedings (and with respect to death or dismis-
sal, approval under subsection (a) or (b), as ap-
propriate). A judgment as to legality of the pro-
ceedings is final in such cases when review is
completed by a Court of Military Review and-
(A) the time for the accused to file a peti-
tion for review by the Court of Military Ap-
peals has expired and the accused has not
filed a timely petition for such review and the
case is not otherwise under review by that
court;
(B) such a petition is rejected by the Court
of Military Appeals; or
(C) review is completed in accordance with
the judgment of the Court of Military Ap-
peals and-

(i) a petition for a writ of certiorari is not
filed within the time limits prescribed by
the Supreme Court;

(i) such a petition is rejected by the Su-
preme Court; or

(iii) review is otherwise completed in ac-
cordance with the judgment of the Su-
preme Court.

(2) If a sentence extends to dismissal or a dis-
honorable or bad conduct discharge and if the
right of the accused to appellate review is
waived, or an appeal is withdrawn, under sec-
tion 861 of this title (article 61), that part of
the sentence extending to dismissal or a bad-
conduct or dishonorable discharge may not be
executed until review of the case by a judge ad-
vocate (and any action on that review) under
section 864 of this title (article 64) is completed.
Any other part of a court-martial sentence may
be ordered executed by the convening author-
ity or other person acting on the case under
section 860 of this title (article 60) when ap-
proved by him under that section.

(d) The convening authority or other person
acting on the case under section 860 of this title
(article 60) may suspend the execution of any
sentence or part therof, except a death sen-
tence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 62; Oct. 24,
1968, Pub. L. 90-632, § 2(32), 82 Stat. 1342; Dec.
6, 1983, Pub. L. 98-209, § 5(e), 97 Stat. 1399.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) La(rge)
71(a)...... : . May 5, 1950, ch. 169, § 1
3 38%%88 . ?Xrt. 71), 64 Stat. 1%1.
871(c]....... 50:658 g .
871(d)...... 50:658(d).

TITLE 10 - ARMED FORCES

In subsection (a). the word “may” is substituted for
the word “shall”.

In subsection (b), the word “commissioned” is insert-
ed for clarity. The word “may” is substituted for the
word “shall” in the first sentence. The words “Secre-
tary concerned” are substituted for the words “Secre-
tary of the Department”. The words “who is” are
omitted as surplusage.

In subsection (c). the word “may” is substituted for
the word “shall”.

AMENDMENTS

1983-Subsec. (a). Pub. L. 98-209, § 5(e)(l), amended
subsec. (a) generally, substituting provision that part
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of the court-martial sentence extending to death may
not be executed without Presidential approval, and
granting the President authority to commute, remit,
or suspend the sentence, except that a death sentence
may not be suspended, for provision that no sentence
extending to death or involving a general or flag offi-
cer could be executed without Presidential approval,
and authorizing the President to approve the sentence
or any part, amount, or commuted form thereof, and
suspend the execution of the sentence or any part
thereof, except a death sentence.

Subsec. (b). Pub. L. 98-209, § 5(e)(2), substituted pro-
vision that where a court-martial sentence extends to
dismissal of a commissioned officer, cadet, or midship-
man. the dismissal may not be executed without ap-
proval by the Secretary concerned, or Under Secretary
or Assistant Secretary designated by him, and author-
izing such official to commute, remit, or suspend the
sentence, or any part thereof, for provision that no
dismissal of a commissioned officer (other than a gen-
eral or flag officer), cadet or midshipman may be exe-
cuted without such approval, and that such official
could approve the sentence or such part, amount, or
commuted form the sentence as he saw fit, and could
suspend the execution of any part of the sentence.

Subsec. (c¢). Pub. L. 98-209, § 5(e)(3), amended
subsec. (c¢) generally. Prior to amendment subsec. (c)
read as follows: “No sentence which includes, unsus-
pended, a dishonorable or bad-conduct discharge, or
confinement for one year or more, may be executed
until affirmed by a Court of Military Review and, in
cases reviewed by it, the Court of Military Appeals.”

Subsec. (d). Pub. L. 98-209, § 5(e)(3), amended
subsec. (d) generally. Prior to amendment subsec. (d)
read as follows: “All other court-martial sentences,
unless suspended or deferred, may be ordered execut-
ed by the convening authority when approved by him.
The convening authority may suspend the execution
of any sentence. except a death sentence.”

1968-Subsec. (c). Pub. L. 90-632, § 2(32)(A), substi-
tuted “Court of Military Review” for “board of
review”.

Subsec. (d). Pub. L. 90-632, § 2(32)(B), inserted refer-
ence to deferred court-martial Sentences.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
ings and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted,
see section 12(a)(1), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendments by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

CROSS REFERENCES

Pay and allowances of enlisted members of Army
and Air Force not to accrue during suspended sentence
of dishonorable discharge, see section 804 of Title 37,
Pay and Allowances of the Uniformed Services.

Vacation of suspension, see section 872 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 872 of this title.

§ 872. Art. 72. Vacation of suspension

(a) Before the vacation of the suspension of a
special court-martial sentence which as ap-
proved includes a bad-conduct discharge, or of
any general court-martial sentence, the officer
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having special court-martial jurisdiction over
the probationer shall hold a hearing on the al-
leged violation of probation. The probationer
shall be represented at the hearing by counsel
if he so desires.

(b) The record of the hearing and the recom-
mendation of the officer having special court-
martial jurisdiction shall be sent for action to
the officer exercising general court-martial ju-
risdiction over the probationer. If he vacates
the suspension, any unexecuted part of the sen-
tence, except a dismissal, shall be executed,
subject to applicable restrictions in section 871
(c) of this title (article 71(c)). The vacation of
the suspension of a dismissal is not effective
until approved by the Secretary concerned.

(c) The suspension of any other sentence may
be vacated by any authority competent to con-
vene, for the command in which the accused is
serving or assigned, a court of the kind that im-
posed the sentence.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.)
HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revised

section Source (U.S. Code) SOUI’CﬁSa%ESIIUteS a
872(a)...... 50:659 8 May 5, 1950, ch. 169, § 1
87otbl | B0:650(b). (Art. 72), 64 Stat. 131.
872(c)...... 50:659(c).

In subsection (a), the word “Before” is substituted
for the words “Prior to”.

In subsection (b), the words “be effective | | | to”
are omitted as surplusage.

The second sentence is restated to make it clear that
the execution of the rest of the court-martial sentence
is not automatic. The word “is” is substituted for the
words “shall | I | be” in the last sentence. The word
“sent” is substituted for the word “forwarded”. The
words “Secretary concerned” are substituted for the
words “Secretary of the Department”.

§ 873. Art. 73. Petition for a new trial

At any time within two years after approval
by the convening authority of a court-martial
sentence, the accused may petition the Judge
Advocate General for a new trial on the
grounds of newly discovered evidence or fraud
on the court. If the accused’s case is pending
before a Court of Military Review or before the
Court of Military Appeals, the Judge Advocate
General shall refer the petition to the appro-
priate court for action. Otherwise the Judge
Advocate General shall act upon the petition.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63; Oct. 24,
1968, Pub. L. 90-632, § 2(33), 82 Stat. 1342.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Sootio Source (U.S. Code) La(lrge)

.......... :660. May 5, 1950, ch. 169, § 1
873 20660 (Xrt. 73), 64 Stat. '132.

The words “the ground” are substituted for the
word “grounds”. The words “as the case may be” are
substituted for the word “respectively”, since the pre-
scribed action is alternative, not distributive.

AMENDMENTS

1968--Pub. L. 90-632 extended time during which ac-
cused may petition Judge Advocate General for a new
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trial from 1 to 2 years and struck out provisions which
limited right to petition for a new trial to cases of
death, dismissal, a punitive discharge, or a year or
more in confinement.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 to apply in the case of
all court-martial sentences approved by the convening
authority on or after, or not more than two years
before Oct. 24, 1968, see section 4(c) of Pub. L. 90-632,
set out as a note under section 801 of this title.

CROSS REFERENCES

Finality of proceedings, findings, and sentences as
subject to petition for new trial, see section 876 of this
title.

Review by-

Court of Military Appeals, see section 867 of this
title.

Court of Military Review, see section 866 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 876 of this title.

§ 874. Art. 74. Remission and suspension

(a) The Secretary concerned and, when desig-
nated by him, any Under Secretary, Assistant
Secretary, Judge Advocate General, or com-
manding officer may remit or suspend any part
or amount of the unexecuted part of any sen-
tence, including all uncollected forfeitures
other than a sentence approved by the Presi-
dent.

(b) The Secretary concerned may, for good
cause, substitute an administrative form of dis-
charge for a discharge or dismissal executed in
accordance with the sentence of a court-mar-
tial.

(Aug. 10, 1956, ch. 1041, 7OA Stat. 63.)
HISTORICAL AND REVISION NOTES

Isqeec\gi%%d Source (U.S. Code) SourceL(aSrtg%t)utes at
...... : . May 5, 1950, ch, 169, § 1
g;ﬂfﬁi ...... 28666611@) Art. 74),'64 Stat.'132.

In subsections (a) and (b), the words “Secretary con-
cerned” are substituted for the words “Secretary of
the Department™,

CROSS REFERENCES

Finality of proceedings. findings, and sentences as
subject to petition for new trial. see section 876 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 876 of this title.

§ 875. Art. 75. Restoration

(a) Under such regulations as the President
may prescribe, all rights, privileges, and proper-
ty affected by an executed part of a court-mar-
tial sentence which has been set aside or disap-
proved, except an executed dismissal or dis-
charge, shall be restored unless a new trial or
rehearing is ordered and such executed part is
included in a sentence imposed upon the new
trial or rehearing.

(b) If a previously executed sentence of dis-
honorable or bad-conduct discharge is not im-
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posed on a new trial, the Secretary concerned
shall substitute therefor a form of discharge
authorized for administrative issuance unless
the accused is to serve out the remainder of his
enlistment.

(c) If a previously executed sentence of dis-
missal is not imposed on a new trial, the Secre-
tary concerned shall substitute therefor a form
of discharge authorized for administrative
issue, and the commissioned officer dismissed
by that sentence may be reappointed by the
President alone to such commissioned grade
and with such rank as in the opinion of the
President that former officer would have at-
tained had he not been dismissed. The reap-
pointment of such a former officer shall be
without regard to the existence of a vacancy
and shall affect the promotion status of other
officers only insofar as the President may
direct. All time between the dismissal and the
reappointment shall be considered as actual
service for all purposes, including the right to
pay and allowances.

(Aug. 10, 1956, ch. 1041, 70A Stat. 63.)

HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revi Source (Statutes at
sg‘c’t'lsgﬂ Source (U.S. Code) L(arge)
875(a) ....... 50:662(a). May 5, 1950, ch, 169, § 1
7500 - | 30862 (b e 75504 a3
75(c) ....... 50:662(c).

In subsections (b) and (c), the word “If” is substitut-
ed for the word “Where”. The word “imposed” is sub-
stituted for the word “sustained”. The words “Secre-
tary concerned” are substituted for the words “Secre-
tary of the Department”.

In subsection (c). the word “issue” is substituted for
the word ‘issuance”. The word “commissioned” is in-
serted for clarity. The words “grade and with such
rank” are substituted for the words “rank and prece-
dence”. since a person is appointed to a grade, not a
position of precedence, and the word “rank” is the ac-
cepted military word denoting the general idea of
precedence. The words “the existence of a” are substi-
tuted for the word “position”. The word “receive” is
omitted as surplusage.

§ 876. Art. 76. Finality of proceedings, findings, and
sentences

The appellate review of records of trial pro-
vided by this chapter, the proceedings, findings,
and sentences of courts-martial as approved, re-
viewed. or affirmed as required by this chapter,
and all dismissals and discharges carried into
execution under sentences by courts-martial
following approval, review, or affirmation as re-
quired by this chapter, are final and conclusive.
Orders publishing the proceedings of courts-
martial and all action taken pursuant to those
proceedings are binding upon all departments,
courts, agencies, and officers of the United
States, subject only to action upon a petition
for a new trial as provided in section 873 of this
title (article 73) and to action by the Secretary
concerned as provided in section 874 of this
title (article 74) and the authority of the Presi-
dent.

(Aug. 10. 1956, ch. 1041, 70A Stat. 64.)

§ 876a

HISTORICAL AND REVISION NOTES

Fsegcvtlisé%d Source (U.S. Code) Sourcel_(asrtgae utes at
876 ............ 50:663. May 5, 1950, ch, 169, § 1
?Xrt. 76), 64 Stat. 132.

The word “under” is substituted for the words “pur-
suant to”. The word “are” is substituted for the words
“shall be”. The words “Secretary concerned” are sub-
stituted for the words “Secretary of a Department”.

§ 876a. Art. 76a. Leave required to be taken pending
review of certain court-martial convictions

Under regulations prescribed by the Secre-
tary concerned, an accused who has been sen-
tenced by a court-martial may be required to
take leave pending completion of action under
this subchapter if the sentence, as approved
under section 860 of this title (article 60), in-
cludes an unsuspended dismissal or an unsus-
pended dishonorable or bad-conduct discharge.
The accused may be required to begin such
leave on the date on which the sentence is ap-
proved under section 860 of this title (article
60) or at any time after such date, and such
leave may be continued until the date on which
action under this subchapter is completed or
may be terminated at any earlier time.

(Added Pub. L. 97-81, § 2(c)(I), Nov. 20, 1981, 95
Stat. 1087, and amended Pub. L. 98-209, § 5(g),
Dec. 6, 1983, 97 Stat. 1400.)

AMENDMENTS

1983-Pub. L. 98-209 substituted “under section 860
of this title (article 60)” for “under section 864 or 865
of this title (article 64 or 65) by the officer exercising
general court-martial jurisdiction” and “by the officer
exercising general court-martial jurisdiction™, respec-
tively.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, but not to apply to any case in which the find-
ings and sentence were adjudged by a court-martial
before that date, and the proceedings in any such case
to be held in the same manner and with the same
effect as if such amendments had not been enacted.
see section 12(a)(l), (4) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE

Section to take effect at the end of the 60-day period
beginning on Nov. 20, 1981, to apply to each member
whose sentence by court-martial is approved on or
after Jan. 20, 1982, under section 864 or 865 of this
title by the officer exercising general court-martial ju-
risdiction under the provisions of such section as it ex-
isted on the day before the effective date of the Mili-
tary Justice Act of 1983 (Pub. L. 98-209), or under sec-
tion 860 of this title by the officer empowered to act
on the sentence on or after that effective date, see sec-
tion 7(a) and (b)(l) of Pub. L. 97-81, set out as a note
under section 706 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 706, 707 of this
title.
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SUBCHAPTER X -

Sec.  Art.
877. 77.
878. 78.
879. 79.
880. 80.
881. 81.
882. 82.
883. 83.
884. 84.
885. 85.
886. 86.
887. 87.
888. 88.
889. 89.
890. 90.
891. 91.
892. 92.
893. 93.
894. 94,
895. 95.
896. 96.
897. 97.
898. 98.
899. 99.
900. 100.
901. 101.
902. 102.
903. 103
904. 104
905. 105.
906. 106.
906a 106a
907. 107.
908. 108.
909. 109.
910. 110.
911. 111.
912. 112.
912a. 112a
913. 113.
914. 114.
915. 115.
916. 116.
917. 117.
918. 118.
919. 1109.
920. 120.
921. 121.
922. 122.
923. 123.
923a. 123a.
924. 124.
925. 125.
926. 126.
927. 127.
928. 128.
929. 129.
930.  130.
931. 131.
932. 132.
933. 133
93-.  134.

TITLE 10 -

PUNITIVE ARTICLES

Principals.

Accessory after the fact.

Conviction of lesser included offense.

Attempts.

Conspiracy.

Solicitation.

Fraudulent enlistment, appointment, or
separation.

Unlawful enlistment, appointment, or
separation.

Desertion.

Absence without leave.

Missing movement.

Contempt toward officials.

Disrespect toward superior commissioned
officer.

Assaulting or willfully disobeying superi-
or commissioned officer.

Insubordinate conduct toward warrant of-
ficer, noncommissioned officer, or petty
officer.

Failure to obey order or regulation.

Cruelty and maltreatment.

Mutiny or sedition.

Resistance, breach of arrest, and escape.

Releasing prisoner without proper au-
thority.

Unlawful detention.

Noncompliance with procedural rules.

Misbehavior before the enemy.

Subordinate compelling surrender.

Improper use of countersign.

Forcing a safeguard.

Captured or abandoned property.

Aiding the enemy.

Misconduct as prisoner.

Spies.

Espionage.

False official statements.

Military property of United States-Loss.
damage, destruction, or wrongful dispo-
sition.

Property other than military property of
United States-Waste, spoilage, or de-
struction.

Improper hazarding of vessel.

Drunken or reckless driving.

Drunk on duty.

Wrongful use, possession, etc.,
trolled substances.

Misbehavior of sentinel.

Dueling.

Malingering.

Riot or breach of peace.

Provoking speeches or gestures.

Murder.

Manslaughter.

Rape and carnal knowledge.

Larceny and wrongful appropriation.

Robbery.

Forgery.

Making, drawing, or uttering check, draft,
or order without sufficient funds.

Maiming.

Sodomy.

Arson.

Extortion.

Assault.

Burglary.

Housebreaking.

Perjury.

Frauds against the United States.

Conduct unbecoming an officer and a
gentleman.

General article.

of con-
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AMENDMENTS

1985-Pub, L. 99-145, title V, § 534(b), Nov. 8, 1985,
99 Stat. 635, added item 906a.

1983-Pub. L. 98-209, § 8(b), Dec. 6, 1983, 97 Stat.
1404, added item 912a.

1961-Pub. L. 87-385, §1(2), Oct. 4, 1961, 75 Stat.
814, added item 923a.

CROSS REFERENCES

Federal retirement benefits, forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5, Government Organization and Employees.

§ 877. Art. 77. Principals

Any person punishable under this chapter
who-

(1) commits an offense punishable by this
chapter, or aids, abets, counsels, commands,
or procures its commission; or

(2) causes an act to be done which if direct-
ly performed by him would be punishable by
this chapter,

is a principal.
(Aug. 10, 1956, ch. 1041, 70A Stat. 65.)
HISTORICAL AND REVISION NOTES

i Source (Statutes at
Revised Source (U.S. Code) L(ar o
Y 50:671. May 5, 1950, ch. 169. %
(Art. 77), 64 Stat. 134.

CROSS REFERENCES

Avrticle to be explained, see section 937 of this title.
Definition of principal, federal offense, see section 2
of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 878. Art. 78. Accessory after the fact

Any person subject to this chapter who,
knowing that an offense punishable by this
chapter has been committed, receives, comforts,
or assists the offender in order to hinder or pre-
vent his apprehension, trial, or punishment
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.)
HISTORICAL AND REVISION NOTES

5&‘}}%?9 Source (U.S. Code) SourI:_ea(§t8téJ§es at
878 .........| 50:672. May 5, 1950, ch. 169. § 1
(Art. 78), 64 Stat. 134.

CROSS REFERENCES

Avrticle to be explained. see section 937, of this title.

Definition of accessory after the fact, federal of-
fense, see section 3 of Title 18, Crimes and Criminal
Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
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§ 879. Art. 79. Conviction of lesser included offense

An accused may be found guilty of an offense
necessarily included in the offense charged or
of an attempt to commit either the offense
charged or an offense necessarily included
therein.

(Aug. 10, 1956, ch. 1041, 70A Stat. 65.)

HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Fs{eeéli%er? Source ( U.S. Code) Sour(ieai(gset)atutes at
879 .., 50:673. May 5, 1950, ch. 169, § 1
(Art. 79), 64 Stat. 134.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 937 of this title.

§ 880. Art 80. Attempts

(a) An act, done with specific intent to
commit an offense under this chapter, amount-
ing to more than mere preparation and tending,
even though failing, to effect its commission, is
an attempt to commit that offense.

(b) Any person subject to this chapter who at-
tempts to commit any offense punishable by
this chapter shall be punished as a court-mar-
tial may direct, unless otherwise specifically
prescribed.

(c) Any person subject to this chapter may be
convicted of an attempt to commit an offense
although it appears on the trial that the of-
fense was consummated.

(Aug. 10, 1956, ch. 1041, 70OA Stat. 65.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source ( U.S. Code) L(ar o
gggg ........ Eg%%%(ag May 5, 1950, ch. 169. § 1
gaol) .. | D061 4&;.- (Art. 80), 64 Stat. 134.

In subsection (a), the words “even though” are sub-
stituted for the word “but” for clarity.
CROSS REFERENCES
Article to be explained, see section 937 of this title.
Desertion, attempt, see section 885 of this title.
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 937 of this title.

§ 881. Art. 81. Conspiracy

Any person subject to this chapter who con-
spires with any other person to commit an of-
fense under this chapter shall, if one or more of
the conspirators does an act to effect the object
of the conspiracy, be punished as a court-mar-
tial may direct,

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.)

§ 883

HISTORICAL AND REVISION NOTES

FS{eeéli%ergj Source ( U.S. Code) Sourﬁsa(rsgt%tutes at
881 ...........| 50:675. May 5, 1950, ch. 169, § 1
(Art. 81), 64 Stat. 134.

The words “or persons” are omitted as surplusage,
since under section 1 of title 1 words importing the
singular may apply to several persons.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Federal offenses, see sections 371, 372 of Title 18,
Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 882. Art. 82. Solicitation

(a) Any person subject to this chapter who so-
licits or advises another or others to desert in
violation of section 885 of this title (article 85)
or mutiny in violation of section 894 of this title
(article 94) shall if the offense solicited or ad-
vised is attempted or committed, be punished
with the punishment provided for the commis-
sion of the offense, but, if the offense solicited
or advised is not committed or attempted, he
shall be punished as a court-martial may direct.

(b) Any person subject to this chapter who
solicits or advises another or others to commit
an act of misbehavior before the enemy in vio-
lation of section 899 of this title (article 99) or
sedition in violation of section 894 of this title
(article 94) shall, if the offense solicited or ad-
vised is committed, be punished with the pun-
ishment provided for the commission of the of-
fense, but, if the offense solicited or advised is
not committed. he shall be punished as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.)
HISTORICAL AND REVISION NOTES

?eegt'foer? Source (U.S. Code) SourceL(aSrtgaet)utes at
: May 5, 1950, ch. 169, § 1,
B8R - R0RTRE N 330 G003

CROSS REFERENCES

Avrticle to be explained, see section 937 of this title.
Enticing desertion. federal offense, see section 1381
of Title 18, Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 883. Art. 83. Fraudulent enlistment, appointment, or
separation

Any person who-

(1) procures his own enlistment or appoint-
ment in the armed forces by knowingly false
representation or deliberate concealment as
to his qualifications for that enlistment or ap-
pointment and receives pay or allowances
thereunder: or

(2) procures his own separation from the
armed forces by knowingly false representa-
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tion or deliberate concealment as to his eligi-
bility for that separation;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 66.)
HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

S Statut t
§§gt'|%er9 Source ( U.S. Code) ourcl_eagge% utes &
| BOIGTT. May 5, 1950 h 169,
883 506 U 35 %34

In clauses (1) and (2), the words “means of” are
omitted as surplusage.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 884. Art. 84. Unlawful enlistment, appointment, or
separation

Any person subject to this chapter who ef-
fects an enlistment or appointment in or a sepa-
ration from the armed forces of any person
who is known to him to be ineligible for that
enlistment, appointment, or separation because
it is prohibited by law, regulation, or order
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 66.)
HISTORICAL AND REVISION Noms

S Statutes at
Revised Source (U.S. Code) ourﬁeagget)u
884 ... 50:678. MaX 5, 1950, ch. 169, § 1
rt. 84), 64 Stat. 135.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 885. Art. 85. Desertion

(a) Any member of the armed forces who-

(1) without authority goes or remains
absent from his unit, organization, or place of
duty with intent to remain away therefrom
permanently:

(2) quits his unit, organization, or place of
duty with intent to avoid hazardous duty or
to shirk important service: or

(3) without being regularly separated from
one of the armed forces enlists or accepts an
appointment in the same or another one of
the armed forces without fully disclosing the
fact that he has not been regularly separated,
or enters any foreign armed service except
when authorized by the United States:

is guilty of desertion.

(b) Any commissioned officer of the armed
forces who, after tender of his resignation and
before notice of its acceptance, quits his post or
proper duties without leave and with intent to
remain away therefrom permanently is guilty
of desertion.

(c) Any person found guilty of desertion or
attempt to desert shall be punished, if the of-
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fense is committed in time of war, by death or
such other punishment as a court-martial may
direct, but if the desertion or attempt to desert
occurs at any other time, by such punishment,
other than death, as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.)
HISTORICAL AND REVISION NoTES

Source (Statutes at
Revised Source ( U.S. Cod-¢) u I_(argey
885(a)........ 50:679(a)- 5, 1950, ch. 169,
885§bf ........ 50:679Eb%. ( rt. 85), 64 Stat. 1%5
885(C)........ 50:679(c).

In subsection (a), the word “unit” is substituted for
the words “place of service” to conform to clause (2) of
this section and section 886(3) of this title. The word
“proper” is omitted as surplusage.

In subsection (b), the word “commissioned” is insert-
ed for clarity. The word “before” is substituted for the
words “prior to”. The words “its acceptance’™* are sub-
stituted for the words “the acceptance of the same”.
The words “after tender of” are substituted for the
words "having tendered" for clarity. The word “due”
is omitted as surplusage.

In subsection (c), the words “attempt to desert” are
substituted for the words “attempted desertion”.

CROSS REFERENCES

Apprehension of deserters, see section 808 of this
title.

Article to be explained, see section 937 of this title.

Enlisted members of Army and Air Force, required
to make up lost time, see section 972 of this title.

Enticing desertion and harboring deserters, federal
offense, see section 1381 of Title 18, Crimes and Crimi-
nal Procedure.

Federal retirement benefits. forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5, Government Organization and Employees.

Naturalization. deserter ineligible for, see section
1425 of Title 8, Aliens and Nationality.

Plea of guilty. prohibition against reception, see sec-
tion 845 of this title.

Public office. deserter ineligible to hold. see section
1425 of Title 8, Aliens and Nationality.

Solicitation of offense, see section 882 of this title.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 883, 937 of this
title.

§ 886. Art. 86. Absence without leave

Any member of the armed forces who, with-
out authority-

(1) fails to go to his appointed place of duty
at the time prescribed;

(2) goes from that place; or

(3) absents himself or remains absent from
his unit, organization, or place of duty at
which he is required to be at the time pre-
scribed;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 67.)
HISTORICAL AND REVISION NOTES

- Source (Statutes at
§§gtlis§r? Source ( U.S. Code) Y I_(arge)u

680, May 5. 1950, ch, 169, 3.1
86........ 50:680 A2 885 b4 1 3e
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The words “groper” and “other” are omitted as sur-
plusage.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Enlisted members required to make up time lost, see
section 972 of this title.

Policy as to leave and liberty, Navy and Marine
Corps, see section 5949 of this title.

Statute of limitations, see section 343 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 887. Art. 87. Missing movement

Any person subject to this chapter who
through neglect or design misses the movement
of a ship, aircraft, or unit with which he is re-
quired in the course of duty to move shall be
punished as a courtmartial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.)
HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

§ 890

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96-513 effective Dec. 12,
1980, see section 701(b)(3) of Pub. L. 96-513, set out as
a note under section 101 of this title.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 889. Art. 89. Disrespect toward superior commis-
sioned officer

Any person subject to this chapter who be-
haves with disrespect toward his superior com-
missioned officer shall be punished as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 67.)
HISTORICAL AND REVISION NOTES

Revised
sectio Source ( ) S. COdE) Source (Srgatsjtes at
- Ma 5 950, ch, 169,
887 ......... 50.681. ( r Y6 St t lgs

CROSS REFERENCES
Article to be explained. see section 937 of this title.

SECTIONS REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 888. Art. 88. Contempt toward officials

Any commissioned officer who uses contemp-
tuous words against the President, the Vice
President, Congress, the Secretary of Defense,
the Secretary of a military department, the
Secretary of Transportation, or the Governor
or legislature of any State, Territory, Common-
wealth, or possession in which he is on duty or
present shall be punished as a court-martial
may direct

(Aug. 10, 1956, ch. 1041, 70A Stat. 67; Dec. 12,
1980, Pub. L. 96-513, title V, § 511(25), 94 Stat.
2922.)

HISTORICAL AND REVISION NOTES

§ee(¥['i%end Source ( U.S. Code) Sourcigsrtstethes at
889....... 50:683. MaX 5, 1950, ch. 169, g
rt. 89), 64 Stat. 135.

';{ee&ii%er‘]j Source ( U.S. Code) Sourcle_ ESSrtéiéletes at
888 ... 50:682. May 5, 1950, ch. 169, § 1
(Art. 88), 64 Stat. 135.

The word “commissioned” is inserted for clarity.
The words “the Vice President, Congress, the Secre-
tary of Defense, the Secretary of a military depart-
ment. the Secretary of the Treasury, or the Governor
or legislature of any State, Territory, Commonwealth,
or possession” are substituted for the words “Vice
President, Congress, Secretary of Defense, or a Secre-
tary of a Department, a Governor or a legislature of
any State, Territory, or other possession of the United
States”.

AMENDMENTS

1980-Pub. L. 96-513 substituted ‘Secretary of
Transportation” for “Secretary of the Treasury”.

The word “commissioned” is inserted for clarity.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 890. Art. 90. Assaulting or willfully disobeying supe-
rior commissioned officer

Any person subject to this chapter who-

(1) strikes his superior commissioned officer
or draws or lifts up any weapon or offers any
violence against him while he is in the execu-
tion of his office; or

(2) willfully disobeys a lawful command of
his superior commissioned officer;

shall be punished, if the offense is committed
in time of war, by death or such other punish-
ment as a court-martial may direct, and if the
offense is committed at any other time, by such
punishment, other than death, as a court-mar-
tial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at

section Source (U.S. Code) La ,gg e)

890 ..o 50:684. May 5, 1950, ch, 169, § 1
(Art. 90),6 tat. 135.

The word “commissioned” is inserted for clarity.

CROSS REFERENCES

Avrticle to be explained, see section 937 of this title.

Assault as Federal offense, see section 111 et seq. of
Title 18, Crimes and Criminal Procedure.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
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§ 891. Art. 91. Insubordinate conduct toward warrant
officer, noncommissioned officer, or petty officer

Any warrant officer or enlisted member
who-

(1) strikes or assaults a warrant officer,
noncommissioned officer, or petty officer,
while that officer is in the execution of his
office;

(2) willfully disobeys the lawful order of a
warrant officer, noncommissioned officer, or
petty officer; or

(3) treats with contempt or is disrespectful
in language or deportment toward a warrant
officer, noncommissioned officer, or petty of-
ficer, while that officer is in the execution of
his office;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 68.)
HISTORICAL AND REVISION NOTES

5&‘{,‘038(’ Source (U.S. Code) Sourc?_grtstegtes at
: May 5, 1950, ch, 169, § 1
BOL v 50:685. (Xrt. 97), 64 Stat 1§6.

The word “member”
“person”.

is substituted for the word

CROSS REFERENCES
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 892. Art. 92. Failure to obey order or regulation

Any person subject to this chapter who-

(1) violates or fails to obey any lawful gen-
eral order or regulation;

(2) having knowledge of any other lawful
order issued by a member of the armed
forces, which it is his duty to obey, fails to
obey the order; or

(3) is derelict in the performance of his
duties;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 68.)
HISTORICAL AND REVISION NOTES

SI‘?eertl;sgg Source (U.S. Code) Sourcel_(glt%téstes at
892 v 50:686. 5, 1950, ch. 169, %
( rt. 92), 64 Stat. 136.
The word “order” is substituted for the word
“same”.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 893. Art. 93. Cruelty and maltreatment

Any person subject to this chapter who is
guilty of cruelty toward, or oppression or mal-
treatment of, any person subject to his orders
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.)
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HISTORICAL AND REVISION NOTES
Eg(\:/tli%el’g Source (U.S. Code) Sourc Sutes at
893 .............| 50:687. 195!

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Prisoner, misconduct as, see section 905 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 894. Art. 94. Mutiny or sedition

(a) Any person subject to this chapter who-

(1) with intent to usurp or override lawful
military authority, refuses, in concert with
any other person, to obey orders or otherwise
do his duty or creates any violence or disturb-
ance is guilty of mutiny;

(2) with intent to cause the overthrow or
destruction of lawful civil authority, creates,
in concert with any other person, revolt, vio-
lence, or other disturbance against that au-
thority is guilty of sedition;

(3) fails to do his utmost to prevent and
suppress a mutiny or sedition being commit-
ted in his presence, or fails to take all reason-
able means to inform his superior commis-
sioned officer or commanding officer of a
mutiny or sedition which he knows or has
reason to believe is taking place, is guilty of a
failure to suppress or report a mutiny or sedi-
tion.

(b) A person who is found guilty of attempted
mutiny, mutiny, sedition, or failure to suppress
or report a mutiny or sedition shall be punished
by death or such other punishment as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 68.)

HISTORICAL AND REVISION NOTES

|§ge/t||séerg Source (U.S. Code)

BRA o |0 (K% o) 8a"iat 136

In subsection (a)(l) and (2). the words “or persons”
are omitted, since, under section 1 of title 1. words im-
porting the singular may apply to several persons.

In subsection (a)(3). the word “a” is substituted for
the words “an offense of”. The words “commissioned
officer” are inserted after the word “superior”. for
clarity.

Source (Statutes at
Large)

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Federal offenses-
Advocating overthrow of Government. see section
2385 of Title 18. Crimes and Criminal Procedure.
Mutiny affecting armed forces generally and
during war, see sections 2387 and 2388 of Title
18.
Mutiny of seamen. see sections 2192, 2193 of Title
18.
Seditious conspiracy, see section 2384 of Title 18.
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Forfeiture of veterans’ benefits upon conviction
under this section, see section 3505 of Title 38, Veter-
ans' Benefits.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

Solicitation of offense, see section 882 of this title.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 882, 937 of this
title; title 38 section 3505.

§ 895. Art. 95. Resistance, breach of arrest, and escape

Any person subject to this chapter who re-
sists apprehension or breaks arrest or who es-
capes from custody or confinement shall be
punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.)
HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revised Source (Statutes at

section Source (U.S. Code) Le(lrge)

895........... :689. May 5, 1950, ch. 169, § 1
20:689 ?Xrt 95?, b4 stat. 136.

CROSS REFERENCES

Apprehension, see sections 807 and 808 of this title.
Avrticle to be explained, see section 937 of this title.
Escape and rescue, federal offenses, see section 751
et seq. of Title 18. Crimes and Criminal Procedure.

Restraint-

Imposition, see section 809 of this title.

Persons charged with offenses, see section 810 of

this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 896. Art. 96. Releasing prisoner without proper au-
thority

Any person subject to this chapter who, with-
out proper authority, releases any prisoner
committed to his charge, or who through ne-
glect or design suffers any such prisoner to
escape, shall be punished as a court-martial
may direct, whether or not the prisoner was
committed in strict compliance with law.

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.)
HISTORICAL AND REVISION NOTES

Fseee(\ili%erg Source (U.S. Code) Sourc&&Sgtgtutes at
896 .............. .| 50:690. Ma 5 h 169, %
(Art. 4 Stat. '136.

The words “whether or not the prisoner was com-
mitted in strict compliance with law” are substituted
for the word “duly”, to reflect the long standing con-
struction expressed in the Manual for Courts-Martial,
United States, 1951. par. 175a.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
§ 897. Art. 93. Unlawful detention

Any person subject to this chapter who,
except as provided by law, apprehends, arrests,
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or confines any person shall be punished as a

court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
oection Source (U.S. Code) L(arge)
1 A— 50:691. Ma

5, 1950, ch, 169, %
(Art. 97), 64 Stat. 137.

CROSS REFERENCES

Apprehension, see sections 807 and 808 of this title.
Avrticle to be explained, see section 937 of this title.
Restraint-
Imposition, see section 809 of this title.
Persons charged with offenses, see section 810 of
this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 898. Art. 98. Noncompliance with procedural rules

Any person subject to this chapter who-

(1) is responsible for unnecessary delay in
the disposition of any case of a person ac-
cused of an offense under this chapter, or

(2) knowingly and intentionally fails to en-
force or comply with any provision of this
chapter regulating the proceedings before,
during, or after trial of an accused;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 69.)
HISTORICAL AND REVISION NOTES

?ggtlisber? Source (U.S. Code) Source éStaSutes at
898 ..o 50:692. May 5, 5 h, 169,
(Art.’ 98), 64 Stat. 137

CROSS REFERENCES
Avrticle to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 899. Art. 99. Misbehavior before the enemy

Any member of the armed forces who before
or in the presence of the enemy-

(1) runs away;

(2) shamefully abandons, surrenders, or de-
livers up any command, unit, place, or mili-
tary property which it is his duty to defend:

(3) through disobedience, neglect, or inten-
tional misconduct endangers the safety of
any such command, unit, place, or military
property;

(4) casts away his arms or ammunition;

(5) is guilty of cowardly conduct;

(6) quits his place of duty to plunder or pil-
lage;

(7) causes false alarms in any command,
unit, or place under control of the armed
forces;

(8) willfully fails to do his utmost to en-
counter, engage, capture, or destroy any
enemy troops, combatants, vessels, aircraft, or
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any other thing, which it is his duty so to en-
counter, engage, capture, or destroy; or

(9) does not afford all practicable relief and
assistance to any troops, combatants, vessels,
or aircraft of the armed forces belonging to
the United States or their allies when en-
gaged in battle;

shall be punished by death or such other pun-
ishment as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 69.)
HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revised Source (Statutes at
section Source (U.S. Code) Large)

....... 1693. May 5, 1950, ch. 169, § 1
899 506% Vet ody o8B at 1 37

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Federal retirement benefits, forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5, Government Organization and Employees.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

Solicitation of offense, see section 882 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 882, 937 of this
title.

§900. Art. 100. Subordinate compelling surrender

Any person subject to this chapter who com-
pels or attempts to compel the commander of
any place, vessel, aircraft, or other military
property, or of any body of members of the
armed forces, to give it up to an enemy or to
abandon it, or who strikes the colors or flag to
an enemy without proper authority, shall be
punished by death or such other punishment as
a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.)
HISTORICAL AND REVISION NOTES

Is?gc\ﬁséend Source (U.S. Code) Sourﬁeaﬁgtétutes at
900.....cnnee 50:694. May 5, 1 , ch. 169,

B Gedd

i 10

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 901. Art. 101. Improper use of countersign

Any person subject to this chapter who in
time of war discloses the parole or countersign
to any person not entitled to receive it or who
gives to another who is entitled to receive and
use the parole or countersign a different parole
or countersign from that which, to his knowl-
edge, he was authorized and required to give,
shall be punished by death or such other pun-
ishment as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.)
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HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Section Source (U.S. Code) Lgrges
901 ......... 50:695.

e 158, B

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTIONS REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
§ 902. Art. 102. Forcing a safeguard

Any person subject to this chapter who forces
a safeguard shall suffer death or such other
punishment as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.)
HISTORICAL AND REVISION NOTES

ls?gc\{llsé%d Source (U.S. Code) SourIE%l I(g.éatutes at
902 .o 50:696.

MaX 5, 1950, ch. 169, § |
(Art. "102). 64 Stat.
137.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 903. Art. 103. Captured or abandoned property

(a) All persons subject to this chapter shall
secure all public property taken from the
enemy for the service of the United States, and
shall give notice and turn over to the proper au-
thority without delay all captured or aban-
doned property in their possession, custody, or
control.

(b) Any person subject to this chapter who-

(1) fails to carry out the duties prescribed in
subsection (a);

(2) buys, sells, trades, or in any way deals in
or disposes of captured or abandoned proper-
ty, whereby he receives or expects any profit,
benefit. or advantage to himself or another
directly or indirectly connected with himself;
or

(3) engages in looting or pillaging;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 70.)

HISTORICAL AND REVISION NOTES

55&’{?% Source (U.S. Code) SOUfﬁea%tg}meS at
903(@)..... 50:697(a). May, 5, 1950, ch, 169, 1
9030). . . . . 50:697$b3. ? 3) 64 Stat.

In subsection (b)(l), the words “of this section” are
omitted as surplusage.

CROSS REFERENCES

Article to be explained. see section 937 of this title.
Statute of limitations, see section 843 of this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§904. Art. 104. Aiding the enemy

Any person who-

(1) aids, or attempts to aid, the enemy with
arms, ammunition, supplies, money, or other
things; or

(2) without proper authority, knowingly
harbors or protects or gives intelligence to, or
communicates or corresponds with or holds
any intercourse with the enemy, either direct-
ly or indirectly;

shall suffer death or such other punishment as
a court-martial or military commission may
direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 70.)

HISTORICAL AND REVISION NOTES

—

Section  Soure (US. Cod)  SOUTGE (Stautes at

904 ....... 50:698. 5, 1950, ch. 169, § 1
fy@é 104j, " 64 Stat.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Federal offenses-

Enlistment to serve against United States, see sec-
tion 2390 of Title 18, Crimes and Criminal Proce-
dure.

Recruiting for service against United States. see
section 2389 of Title 18.

Trading with the Enemy Act, see section 16 of Ap-
pendix to Title 50, War and National Defense.

Federal retirement benefits, forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5. Government Organization and Employees.

Forfeiture of veterans’ benefits upon conviction
under this section, see section 3505 of Title 38, Veter-
ans' Benefits.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 937 of this title:
title 5 section 8312: title 38 section 3505.

§ 905. Art. 105. Misconduct as prisoner

Any person subject to this chapter who, while
in the hands of the enemy in time of war-

(1) for the purpose of securing favorable
treatment by his captors acts without proper
authority in a manner contrary to law,
custom, or regulation, to the detriment of
others of whatever nationality held by the
enemy as civilian or military prisoners; or

(2) while in a position of authority over
such persons maltreats them without justifi-
able cause;

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 71.)
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HISTORICAL AND REVISION NOTES

Revised

Section  Source (US. Code) Sourclfi é?t;gtes at

905 .......... 50:699. Ma 5 19 0, ch. 16
S)i 105). 64

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Cruelty and maltreatment, see section 893 of this
title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§906. Art. 106. Spies

Any person who in time of war is found lurk-
ing as a spy or acting as a spy in or about any
place, vessel, or aircraft, within the control or
jurisdiction of any of the armed forces, or in or
about any shipyard, any manufacturing or in-
dustrial plant, or any other place or institution
engaged in work in aid of the prosecution of
the war by the United States, or elsewhere,
shall be tried by a general court-martial or by a
military commission and on conviction shall be
punished by death.

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Sechion Source (U.S. Code) L(arge)
906 ........... 50:700. A 19506)Ch64116% §1
38.

The words “of the United States” are omitted as sur-
plusage.

PROCLAMATION NO. 2561. ENEMIES DENIED ACCESS TO
UNITED STATES COURTS

Proc. No. 2561. July 2, 1942, 7 F.R. 5101. 56 Stat.
1964, provided:

Whereas the safety of the United States demands
that all enemies who have entered upon the territory
of the United States as part of an invasion or predato-
ry incursion, or who have entered in order to commit
sabotage, espionage or other hostile or warlike acts,
should be promptly tried in accordance with the law
of war:

Now, therefore. I. Franklin D. Roosevelt, President
of the United States of America and Commander in
Chief of the Army and Navy of the United States, by
virtue of the authority vested in me by the Constitu-
tion and the statutes of the United States, do hereby
proclaim that all persons who are subjects, citizens or
residents of any nation at war with the United States
or who give obedience to or act under the direction of
any such nation, and who during time of war enter or
attempt to enter the United States or any territory or
possession thereof. through coastal or boundary de-
fenses, and are charged with committing or attempt-
ing or preparing to commit sabotage, espionage, hos-
tile or warlike acts, or violations of the law of war,
shall be subject to the law of war and to the jurisdic-
tion of military tribunals; and that such persons shall
not be privileged to seek any remedy or maintain any
proceeding directly or indirectly, or to have any such
remedy or proceeding sought on their behalf. in the
courts of the United States, or of its States, territories,
and possessions, except under such regulations as the
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Attorney General, with the approval of the Secretary
of War, may from time to time prescribe.

CROSS REFERENCES

Aliens likely to engage in espionage, exclusion, ap-
prehension and deportation, see sections 1182, 1225,
1251 and 1327 of Title 8, Aliens and Nationality.

Article to be explained, see section 937 of this title.

Communist-action organization, members of, see sec-
tion 843 of Title 50, War and National Defense.

Espionage and censorship, see section 792 et seq. of
Title 18, Crimes and Criminal Procedure.

Federal retirement benefits, forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5, Government Organization and Employees.

Forfeiture of veterans’ benefits upon conviction
under this section, see section 3505 of Title 38, Veter-
ans' Benefits.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 937 of this title;
title 5 section 8312; title 38 section 3505.

§ 906a. Art. 106a. Espionage

(a)(I) Any person subject to this chapter who,
with intent or reason to believe that it is to be
used to the injury of the United States or to
the advantage of a foreign nation, communi-
cates, delivers, or transmits, or attempts to
communicate, deliver, or transmit, to any entity
described in paragraph (2), either directly or in-
directly, anything described in paragraph (3)
shall be punished as a court-martial may direct,
except that if the accused is found guilty of an
offense that directly concerns (A) nuclear
weaponry, military spacecraft- or satellites,
early warning systems, or other means of de-
fense or retaliation against large scale attack,
(B) war plans, (C) communications intelligence
or cryptographic information, or (D) any other
major weapons system or major element of de-
fense strategy, the accused shall be punished
by death or such other punishment as a court-
martial may direct.

(2) An entity referred to in paragraph (1) is-

(A) a foreign government;

(B) a faction or party or military or naval
force within a foreign country, whether rec-
ognized or unrecognized by the United States;
or

(C) a representative, officer, agent, employ-
ee, subject, or citizen of such a government,
faction, party, or force.

(3) A thing referred to in paragraph (1) is a
document, writing, code book, signal book,
sketch, photograph, photographic negative,
blueprint, plan, map, model, note, instrument,
appliance, or information relating to the na-
tional defense.

(b)(I) No person may be sentenced by court-
martial to suffer death for an offense under
this section (article) unless-

(A) the members of the court-martial
unanimously find at least one of the aggra-
vating factors set out in subsection (c); and

(B) the members unanimously determine
that any extenuating or mitigating circum-
stances are substantially outweighed by any
aggravating circumstances, including the ag-
gravating factors set out in subsection (c).
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(2) Findings under this subsection may be
based on-
(A) evidence introduced on the issue of guilt
or innocence;
(B) evidence introduced during the sentenc-
ing proceeding: or
(C) all such evidence.

(3) The accused shall be given broad latitude
to present matters in extenuation and mitiga-
tion.

(c) A sentence of death may be adjudged by a
court-martial for an offense under this section
(article) only if the members unanimously find,
beyond a reasonable doubt, one or more of the
following aggravating factors:

(1) The accused has been convicted of an-
other offense involving espionage or treason
for which either a sentence of death or im-
prisonment for life was authorized by statute.

(2) In the commission of the offense, the ac-
cused knowingly created a grave risk of sub-
stantial damage to the national security.

(3) In the commission of the offense, the ac-
cused knowingly created a grave risk of death
to another person.

(4) Any other factor that may be prescribed
by the President by regulations under section
836 of this title (article 36).

(Added Pub. L. 99-145, title V, § 534(a), Nov. 8,
1985, 99 Stat. 634.)

§ 907. Art. 107. False official statements

Any person subject to this chapter who, with
intent to deceive, signs any false record, return,
regulation, order, or other official document,
knowing it to be false, or makes any other false
official statement knowing it to be false, shall
be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 71)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Sechon Source (U.S. Code) Large)
: M 1 h, 169, § 1
O v 50701, %S?t. 10t

The word “it” is substituted for the words “the
same”.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Fraud and false statements. federal offenses. see sec-
tion 1001 et seq. of Title 18, Crimes and Criminal Pro-
cedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 908. Art. 108. Military property of United States-
Loss, damage, destruction, or wrongful disposi-
tion

Any person subject to this chapter who, with-
out proper authority-
(1) sells or otherwise disposes of:
(2) willfully or through neglect damages,
destroys, or loses; or
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(3) willfully or through neglect suffers to be
lost, damaged, destroyed, sold, or wrongfully
disposed of;

any military property of the United States,
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.
HISTORICAL AND REVISION NOTES
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i Source (Statutes at
Egé/tlisoer%j Source (U.S. Code) u La(rg%u
0........... 50:702.

M%& 5, 19%08)Ch6 %G%t§ 1
138.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Federal offenses-

Government property, malicious mischief, see sec-
tion 1361 of Title 18, Crimes and Criminal Proce-
dure.

Public money, property or records, embezzlement
and theft, see section 641 of Title 18.

Purchase of veterans’ or armed forces' facilities
property, fraud and false statements, see section
1024 of Title 18.

Individual equipment, unauthorized disposition, see
sections 4836, 9836 of this title.
Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 909. Art. 109. Property other than military property
of United States-Waste, spoilage, or destruction

Any person subject to this chapter who will-
fully or recklessly wastes, spoils, or otherwise
willfully and wrongfully destroys or damages
any property other than military property of
the United States shall be punished as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Section Source (U.S. Code) Large)
909 ... 50:703.

MZ 19 8 ch, 16% §t1.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§910. Art. 110. Improper hazarding of vessel

(a) Any person subject to this chapter who
willfully and wrongfully hazards or suffers to
be hazarded any vessel of the armed forces
shall suffer death or such other punishment as
a court-martial may direct.

(b) Any person subject to this chapter who
negligently hazards or suffers to be hazarded
any vessel of the armed forces shall be pun-
ished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 71.)

§912

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) La(rge)

910(a). ....... 50:704(a). May 5, 1950, ch, 169, § 1
S10(E): | 200418 é\g 110). 64 Stat.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§911. Art. 111. Drunken or reckless driving

Any person subject to this chapter who oper-
ates any vehicle while drunk, or in a reckless or
wanton manner, or while impaired by a sub-
stance described in section 912a(b) of this title
(article 112a(b)), shall be punished as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72; Oct. 27,
1986, Pub. L. 99-570, title Ill, § 3055, 100 Stat.
3207-76.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) ar(ge)
911 .o 50:705.

May 5, 1950 ch, 163
g)& 4% e A%edd

AMENDMENTS

1986-Pub. L. 99-570 inserted “or while impaired by
a substance described in section 912a(b) of this title
(article 112a(b)),".

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§912. Art. 112. Drunk on duty

Any person subject to this chapter other than
a sentinel or look-out, who is found drunk on
duty, shall be punished as a court-martial may
direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.
HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
Section Source (U.S. Code) Lalggeﬁ

50:706.

Ma 5, 1950, ch, 169, § 1
S)& 112), 64 St§at

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Drunkenness or neglect of duty by seamen on com-
mercial vessel, federal offense, see section 2196 of Title
18. Crimes and Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.
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§ 912a. Art. 112a. Wrongful use, possession, etc., of
controlled substances

(a) Any person subject to this chapter who
wrongfully uses, possesses, manufacturers, dis-
tributes, imports into the customs territory of
the United States, exports from the United
States, or introduces into an installation, vessel,
vehicle, or aircraft used by or under the control
of the armed forces a substance described in
subsection (b) shall be punished as a court-mar-
tial may direct.

(b) The substances referred to in subsection
(a) are the following:

(1) Opium, heroin, cocaine, amphetamine,
lysergic acid diethylamide, methamphet-
amine, phencyclidine, barbituric acid, and
marijuana and any compound or derivative of
any such substance.

(2) Any substance not specified in clause (1)
that is listed on a schedule of controlled sub-
stances prescribed by the President for the
purposes of this article.

(3) Any other substance not specified in
clause (1) or contained on a list prescribed by
the President under clause (2) that is listed in
schedules |1 through V of section 202 of the
Controlled Substances Act (21 U.S.C. 812).

(Added Pub. L. 98-209, § 8(a), Dec. 6, 1983, 97
stat. 1403.)

EFFECTIVE DATE

Section effective the first day of the eighth calendar
month beginning after Dec. 6, 1983, but not applicable
to any offense committed before that date and not to
be construed to invalidate the prosecution of any of-
fense committed before that date, see section 12(a)(l),
(5) of Pub. L. 98-209. set out as an Effective Date of
1983 Amendment note under section 801 of this title.

PROCEDURES FOR FORENSIC EXAMINATION OF CERTAIN
PHYSIOLOGICAL EVIDENCE

Pub. L. 100-180, div. A, title XI1, § 1248, Dec. 4, 1987,
101 Stat. 1166, provided that:

“(a) ESTABLISHMENT OF PROCEDURES.--The Secretary
of Defense shall establish procedures to ensure that
whenever. in connection with a criminal investigation
conducted by or for a military department. a physio-
logical specimen is obtained from a person for the pur-
pose of determining whether that person has used a
controlled substance-

“(1) the specimen is in a condition that is suitable
for forensic examination when delivered to a foren-
sic laboratory: and

“(2) the investigative agency that submits the
specimen to the laboratory receives a written state-
ment of the results of the forensic examination from
the laboratory within such period as is necessary to
use such results in a court-martial or other criminal
proceeding resulting from the investigation.

(b) TRANSPORTATION OF SPECIMENS.-The procedures
prescribed under subsection (a)-

“(1) shall ensure that physiological specimens are
preserved and transported in accordance with valid
medical and forensic practices; and

“(2) insofar as practicable, shall require transpor-
tation of the specimen to an appropriate laboratory
by the most expeditious means necessary to carry
out the requirement in subsection (a)(1).

“(c) TESTS FOR USE OF LSD.--Procedures established
under subsection (a) shall ensure that whenever the
controlled substance with respect to which a physio-
logical specimen is to be examined is lysergic acid
diethylamide (LSD). the specimen is submitted to a fo-
rensic laboratory that is capable of determining with a
reasonable degree of scientific certainty, on the basis
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of the examination of that specimen, whether the
person providing the specimen has used lysergic acid
diethylamide (LSD).

“(d) RULE OF CONSTRUCTION.-Nothing in this section
shall be construed as providing a basis, that is not
otherwise available in law, for a defense to a charge or
a motion for exclusion of evidence or other appropri-
ate relief in any criminal or administrative proceeding.

"(e) CONTROLLED SUBSTANCES COVERED.-For purposes
of this section, a controlled substance-& a substance
described in section 912a(b) of title 10, United States
Code.

“(f) REPORT.-Not later than March 1, 1988, the Sec-
retary of Defense shall submit to the Committees on
Armed Services of the Senate and the House of Repre-
sentatives, a report describing the procedures estab-
lished under this section.”

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 911 of this title.

§ 913. Art. 113. Misbehavior of sentinel

Any sentinel or look-out who is found drunk
or sleeping upon his post, or leaves it before he
is regularly relieved, shall be punished, if the
offense is committed in time of war, by death
or such other punishment as a court-martial
may direct, but if the offense is committed at
any other time, by such punishment other than
death as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Seetion. Source (U.S. Code) L(arge)
913 . 50:707. ¥t5' ) 6§'t§t1
39 '

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Federal retirement benefits, forfeiture upon convic-
tion of offenses described hereunder, see section 8312
of Title 5, Government Organization and Employees.

Plea of guilty, prohibition against reception. see sec-
tion 845 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 914. Art. 114. Dueling

Any person subject to this chapter who fights
or promotes. or is concerned in or connives at
fighting a duel. or who, having knowledge of a
challenge sent or about to be sent, fails to
report the facts promptly to the proper author-
ity, shall be punished as a court-martial may
direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)
HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section

Source (U.S. Code) Large)

50:708. Ma) 5 1950 ch_169, § 1

& 114). 64 Stat.

CROSS REFERENCES
Article to be explained, see section 937 of this title.
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SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 915. Art. 115. Malingering

Any person subject to this chapter who for
the purpose of avoiding work, duty, or service-
(1) feigns illness, physical disablement,
mental lapse or derangement; or
(2) intentionally inflicts self -in jury:

shall be punished as a court-martial may direct.
(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)
HISTORICAL AND REVISION NOTES
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Revised
section Source (U.S. Code) SOUV,_Cg%tgt“te at
915 .......... 50:709. é 9,81
Stat.

CROSS REFERENCE
Article to be explained, see section 937 of this title.
SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 916. Art. 116. Riot or breach of peace

Any person subject to this chapter who
causes or participates in any riot or breach of
the peace shall be punished as a court-martial
may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)
HISTORICAL AND REVISION NOTES

Eg(‘:’{fgﬁ Source (U.S. Code) Sourclfa(r%gz)itutes at
96............ :710. Ma 5 1950, ch. 169, § 1
20710 §A 208 Mot

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Crew rioting on board vessel of United States, feder-
al offense, see section 2192 of Title 18, Crimes and
Criminal Procedure.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§917. Art. 117. Provoking speeches or gestures

Any person subject to this chapter who uses
provoking or reproachful words or gestures to-
wards any other person subject to this chapter
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)
HISTORICAL AND REVISION NOTES

Revised
section Source (U.S. Code) Sourt:l_eaﬁsgtg)tutes at
97......... 50:711.

LS 9 A

CROSS REFERENCES
Article to be explained, see section 937 of this title.

§919

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§918. Art. 118. Murder

Any person subject to this chapter who, with-
out justification or excuse, unlawfully kills a
human being, when he-

(1) has a premeditated design to Kkill;

(2) intends to kill or inflict great bodily
harm;

(3) is engaged in an act which is inherently
dangerous to others and evinces a wanton dis-
regard of human life: or

(4) is engaged in the perpetration or at-
tempted perpetration of burglary, sodomy,
rape, robbery, or aggravated arson;

is guilty of murder, and shall suffer such pun-
ishment as a court-martial may direct, except
that if found guilty under clause (1) or (4), he
shall suffer death or imprisonment for life as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 72.)

HISTORICAL AND REVISION NOTES

i Source (Statutes at
Fs{eeéli%ergj Source (U.S. Code) I_(argg)
918 ......... 50:712

Ma ,1 50, ch, 169, § 1
(Ao 18), 64 St§t

The words “of this section” are omitted as surplus-
age.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal offense, see section 1111 of Title 18, Crimes
and Criminal Procedure.

Federal retirement benefits, forfeiture upon convic-
tion of offense described under this section, see sec-
tion 8312 of Title 5, Government Organization and
Employees.

Killing while engaged in other crime as manslaugh-
ter, see section 919 of this title.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

Statute of limitations. see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 919, 929, 937 of
this title.

§919. Art. 119. Manslaughter

(a) Any person subject to this chapter who,
with an intent to kill or inflict great bodily
harm, unlawfully Kkills a human being in the
heat of sudden passion caused by adequate
provocation is guilty of voluntary manslaughter
and shall be punished as a court-martial may
direct.

(b) Any person subject to this chapter who,
without an intent to kill or inflict great bodily
harm, unlawfully kills a human being-

(1) by culpable negligence: or

(2) while perpetrating or attempting to per-
petrate an offense, other than those named in
clause (4) of section 918 of this title (article

118), directly affecting the person:
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is guilty of involuntary manslaughter and shall
be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 73)

HISTORICAL AND REVISION NOTES

TITLE 10 - ARMED FORCES

Revised

Source (Statutes at
Section Source (U.S. Code) Lgr )

SHE) | AR ﬁ et 1919) 64°% e

The word “named” is substituted for the word “spec-
ified”.

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal offense, see section 1112 of Title 18, Crimes
and Criminal Procedure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 920. Art. 120. Rape and carnal knowledge

(a) Any person subject to this chapter who
commits an act of sexual intercourse with a
female not his wife, by force and without her
consent, is guilty of rape and shall be punished
by death or such other punishment as a court-
martial may direct.

(b) Any person subject to this chapter who,
under circumstances not amounting to rape,
commits an act of sexual intercourse with a
female not his wife who has not attained the
age of sixteen years, is guilty of carnal knowl-
edge and shall be punished as a court-martial
may direct.

(c) Penetration, however slight, is sufficient
to complete either of these offenses.

(Aug. 10, 1956, ch. 1041, 70A Stat. 73)

HISTORICAL AND REVISION NOTES

Féee(\:’t'lsoer‘]j Source (U.S. Code) SourceLg%aet)utes at
920(a) ........ 50:714(a) May 5, 0, ch. 169 §1
920(b) ........ 50:714(b Art. ) 64 Stat.
920(cy ......... 50:714(c). 40.

In subsection (c), the words “either of” are inserted
for clarity.

CROSS REFERENCES

Article to be explained. see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal retirement benefits, forfeiture upon convic-
tion of offenses described under this section, see sec-
tion 8312 of Title 5, Government Organization and
Employees.

Plea of guilty, prohibition against reception, see sec-
tion 845 of this title.

Statute of limitations, see section 843 of this title.

SECTION REFERREDTO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.
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§921. Art. 121. Larceny and wrongful appropriation

(a) Any person subject to this chapter who
wrongfully takes, obtains, or withholds, by any
means, from the possession of the owner or of
any other person any money, personal proper-
ty, or article of value of any kind-

(1) with intent permanently to deprive or
defraud another person of the use and bene-
fit of property or to appropriate it to his own
use or the use of any person other than the
owner, steals that property and is guilty of
larceny; or

(2) with intent temporarily to deprive or de-
fraud another person of the use and benefit
of property or to appropriate it to his own use
or the use of any person other than the
owner, is guilty of wrongful appropriation.

(b) Any person found guilty of larceny or
wrongful appropriation shall be punished as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 73)
HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) L(arge)
Qi@...... 50:715(a). May 5, 0 ch. 169, §
921(b)...... 50:715(b). ﬁot 21), 64 St t

In subsection (a), the words *'whatever” and “true”
are omitted as surplusage. The word “it” is substituted
for the words "the same” in clauses (1) and (2).

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.
Embezzlement and theft. federal offenses, see sec-
aion 641 et seq. of Title 18. Crimes and Criminal Proce-
ure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 922. Art. 122. Robbery

Any person subject to this chapter who with
intent to steal takes anything of value from the
person or in the presence of another, against
his will, by means of force or violence or fear of
immediate or future injury to his person or
property or to the person or property of a rela-
tive or member of his family or of anyone in his
company at the time of the robbery, is guilty of
robbery and shall be punished as a court-mar-
tial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 73)

HISTORICAL AND REVISION NOTES

i Source (Statutes at
Revised Source (U.S. Code) Lagge§
922........ 50:716

May 5, 1950, ch. 168, § 1
(Art. 122}, 84 Stat,
140,
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CROSS REFERENCES

Article to be explained, see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Robbery and burglary, federal offenses, see section
2111 et seq. of Title 18, Crimes and Criminal Proce-
dure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§923. Art. 123. Forgery

Any person subject to this chapter who, with
intent to defraud-

(1) falsely makes or alters any signature to,
or any part of, any writing which would, if
genuine, apparently impose a legal liability
on another or change his legal right or liabil-
ity to his prejudice; or

(2) utters, offers, issues, or transfers such a
writing, known by him to be so made or al-
tered;

is guilty of forgery and shall be punished as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.)
HISTORICAL ANTI REVISION NOTES

Revised Source (Statutes at
ot Source (U.S. Code) Lat(ge?
923 ... 50:717. M

ay 5, 1950, ch. 169, § 1
iyﬁ‘lrf' 125 b4 %at

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Burglary when intending to commit offenses punish-
able under this section, see section 929 of this title.

Federal offenses, see section 471 et seq. of Title 18,
Crimes and Criminal Procedure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 923a. Art. 123a. Making, drawing, or uttering check,
draft, or order without sufficient funds

Any person subject to this chapter who-

(1) for the procurement of any article or
thing of value, with intent to defraud; or

(2) for the payment of any past due obliga-
tion, or for any other purpose, with intent to
deceive;

makes, draws, utters, or delivers any check,
draft, or order for the payment of money upon
any bank or other depository, knowing at the
time that the maker or drawer has not or will
not have sufficient funds in, or credit with, the
bank or other depository for the payment of
that check, draft, or order in full upon its pre-
sentment, shall be punished as a court-martial
may direct. The making, drawing, uttering, or
delivering by a maker or drawer of a check,
draft, or order, payment of which is refused by
the drawee because of insufficient funds of the
maker or drawer in the drawee’s possession or
control, is prima facie evidence of his intent to
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defraud or deceive and of his knowledge of in-
sufficient funds in, or credit with, that bank or
other depository, unless the maker or drawer
pays the holder the amount due within five
days after receiving notice, orally or in writing,
that the check, draft, or order was not paid on
presentment. In this section, the word “credit”
means an arrangement or understanding, ex-
press or implied, with the bank or other deposi-
tory for the payment of that check, draft, or
order.

(Added Pub. L. 87-385, § I(I), Oct. 4, 1961, 75
Stat. 814.)

EFFECTIVE DATE

Section 2 of Pub. L. 87-385 provided that: “This Act
[adding this section] becomes effective on the first
day of the fifth month following the month in which
it is enacted [October, 1961].”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 924. Art. 124. Maiming

Any person subject to this chapter who, with
intent to injure, disfigure, or disable, inflicts
upon the person of another an injury which-

(1) seriously disfigures his person by any
mutilation thereof;

(2) destroys or disables any member or
organ of his body; or

(3) seriously diminishes his physical vigor
by the injury of any member or organ;

is guilty of maiming and shall be punished as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.)
HISTORICAL AND REVISION NOTES

i Source (Statutes at
gggt'lsgﬂ Source (U.S. Code) L(clrge
924 ... 50:718. May 5, 1950, ch. 169, § 1
&y/ﬂ Rk gty

CROSS REFERENCES

Article to be explained. see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal offense. see section 114 of Title 18, Crimes
and Criminal Procedure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 923. Art. 125. Sodomy

(a) Any person subject to this chapter who
engages in unnatural carnal copulation with an-
other person of the same or opposite sex or
with an animal is guilty of sodomy. Penetra-
tion, however slight, is sufficient to complete
the offense.

(b) Any person found guilty of sodomy shall
be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.)
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CROSS REFERENCES

Article to be explained, see section 937 of this title.
Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§926. Art. 126. Arson

(a) Any person subject to this chapter who
willfully and maliciously burns or sets on fire
an inhabited dwelling, or any other structure,
movable or immovable, wherein to the knowl-
edge of the offender there is at the time a
human being, is guilty of aggravated arson and
shah be punished as a court-martial may direct.

(b) Any person subject to this chapter who
willfully and maliciously bums or sets fire to
the property of another, except as provided in
subsection (a), is guilty of simple arson and
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 74.)

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
Section Source (U.S. Code) La(rge)
926(a)........ 50:720(a). May 5, 1950, ch. 169, § 1
926@ ........ 50:720(@5. &é\{t. 126), 64 Stat.

In subsection (b), the words “of this section” are
omitted as surplusage.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal offense, see section 81 of Title 18, Crimes
and Criminal Procedure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 927. Art. 127. Extortion

Any person subject to this chapter who com-
municates threats to another person with the
intention thereby to obtain anything of value
or any acquittance, advantage, or immunity is
guilty of extortion and shah be punished as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041,70A Stat. 7-1.)

The words “of any description” are omitted as sur-
plume.

CROSS REFERENCE

Article to be explained, see section 937 of this title.
Burglary when intending to commit offense punish-
able under this section, see section 929 of this article.
Federal offenses-
Extortion and threats, see section 871 et seq. of
Title 18, Crimes and Criminal Procedure.
Interference with commerce by threats or violence
see section 1951 of Title 18.
Statute of limitations, see section 84 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§928. Art. 128. Assault

(a) Any person subject to this chapter who at-
tempts or offers with unlawful force or violence
to do bodily harm to another person, whether
or not the attempt or offer is consummated, is
guilty of assault and shall be punished as a
court-martial may direct.

(b) Any person subject to this chapter who-

(1) commits an assault with a dangerous
weapon or other means or force likely to
produce death or grievous bodily harm; or

(2) commits an assault and intentionally in-

flicts grievous bodily harm with or without a

weapon;

is guilty of aggravated assault and shall be pun-
ished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.)
HISTORICAL AND REVISION NOTES

Source (Statutes at
Large)

May 5, 1950, ch. 169, § 1
{%{t. 128), 64 St§at.

Source (U.S. Code)

e )

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Burglary when intending to commit offense punish-
able under this section, see section 929 of this title.

Federal offense, see section 111 et seq. of Title 18,
Crimes and Criminal Procedure.

Statute of limitations, see section 843 of this title.

Superior commissioned officer, assaulting, see sec-
tion 890 of this title.

Warrant officer, noncommissioned officer, or petty
officer, assaulting, see section 891 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 929, 937 of this
title.

§ 929 Art. 129. Burglary

Any person subject to this chapter who, with
intent to commit an offense punishable under



Page 271 TITLE

sections 918-928 of this title (articles 118-128),
breaks and enters, in the nighttime, the dwell-
ing house of another, is guilty of burglary and
shall be punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.)

HISTORICAL AND REVISION NOTES
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HISTORICAL AND REVISION NOTES

Source (Statutes at
Revised Source (U.S. Code) L(arge)
LS R— 50:725.

? Ket. 130 b Sear

Sl:'éecvtllsgrcil Source (U.S. Code) SourIE%1 r(gSeSatUtes at
929 ..o 50:723. Ma! 5 1950 ch, 169, § 1

g 129), 64 Stat.

CROSS REFERENCES

Avrticle to be explained, see section 937 of this title.

Robbery and burglary, federal offenses, see section
2111 et seq. of Title 18. Crimes and Criminal Proce-
dure.

Statute of limitations; see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 930. Art. 130. Housebreaking

Any person subject to this chapter who un-
lawfully enters the building or structure of an-
other with intent to commit a criminal offense
therein is guilty of housebreaking and shah be
punished as a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.)

HISTORICAL AND REVISION NOTES

Source (Statutes at
'geeé’t'%er? Source (U.S. Code) L(arge)
930 ... 50:724. Ma 5 1950, ch, 169, § 1

ﬁ . 130), 64 Stat.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§931. Art. 131. Perjury

Any person subject to this chapter who in a
judicial proceeding or in a course of justice will-
fully and corruptly-

(1) upon a lawful oath or in any form al-
lowed by law to be substituted for an oath,
gives any false testimony material to the
issue or matter of inquiry: or

(2) in any declaration, certificate, verifica-
tion, or statement under penalty of perjury as
permitted under section 1746 of title 28, sub-
scribes any false statement material to the
issue or matter of inquiry;

is guilty of perjury and shall be punished as a
court-martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 75; Oct. 18,
1976, Pub. L. 94-550, § 3, 90 Stat. 2535: Oct. 12,
1982. Pub. L. 97-295, § 1(13), 96 Stat. 1289.)

The words “in a” are inserted before the words
“course of justice”.

AMENDMENTS

1982-Par. (2). Pub. L. 97-295 struck out “United
States Code,” after “title 28,".

1976-Pub. L. 94-550 divided existing provisions into
an introductory phrase, par. (1), and a closing phrase,
and added par. (2).

CROSS REFERENCES

Article to be explained, see section 937 of this title.

Federal offense, see section 1621 of Title 18, Crimes
and Criminal Procedure.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§932. Art. 132. Frauds against the United States

Any person subject to this chapter-
(1) who, knowing it to be false or fraudu-
lent-
(A) makes any claim against the United
States or any officer thereof; or
(B) presents to any person in the civil or
military service thereof, for approval or
payment, any claim against the United
States or any officer thereof;

(2) who. for the purpose of obtaining the
approval, allowance, or payment of any claim
against the United States or any officer
thereof-

(A) makes or uses any writing or other
paper knowing it to contain any false or
fraudulent statements;

(B) makes any oath to any fact or to any
writing or other paper knowing the oath to
be false: or

(C) forges or counterfeits any signature
upon any writing or other paper. or uses
any such signature knowing it to be forged
or counterfeited;

(3) who, having charge, possession, custody
or control of any money, or other property of
the United States, furnished or intended for
the armed forces thereof, knowingly delivers
to any person having authority to receive it,
any amount thereof less than that for which
he receives a certificate or receipt; or

(4) who, being authorized to make or deliver
any paper certifying the receipt of any prop-
erty of the United States furnished or intend-
ed for the armed forces thereof, makes or de-
livers to any person such writing without
having full knowledge of the truth of the
statements therein contained and with intent
to defraud the United States;

shall, upon conviction, be punished as a court-
martial may direct.

(Aug. 10, 1956, ch. 1041, 70A Stat. 75.)
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HISTORICAL AND REVISION NOTES
steec\{iif)er? Source (U.S. Code) SourceL%SF'é%tutes at
A S A
The word “it” is substituted for the words “the

same” throughout the revised section.

CROSS REFERENCES

Article to be explained, see section 937 of this title.
Federal offenses-

Claims and services in matters affecting Govern-
ment, see section 285 et seq. of Title 18, Crimes
and Criminal Procedure.

Fraud and false statements, see section 1001 et seq.
of Title 18.

Statute of limitations, see section 843 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 933. Art. 133. Conduct unbecoming an officer and a
gentleman

Any commissioned officer, cadet, or midship-
man who is convicted of conduct unbecoming
an officer and a gentleman shall be punished as
a court-martial may direct.

(Aug. 10, 1956, ch. 1041, 7OA Stat. 76.)
HISTORICAL AND REVISION NOTES

Fs{ee(\:/tlisoer? Source (U.S. Code) Source g\Statutes at
933 ... 50:727. May 5, 1950, ch, 169, § 1
ﬁxzrt 133), 64 Stat.

The word “commissioned” is inserted for clarity.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 934. Art. 134. General article

Though not specifically mentioned in this
chapter, all disorders and neglects to the preju-
dice of good order and discipline in the armed
forces, all conduct of a nature to bring discredit
upon the armed forces, and crimes and offenses
not capital, of which persons subject to this
chapter may be guilty, shall be taken cogni-
zance of by a general, special, or summary
court-martial, according to the nature and
degree of the offense, and shall be punished at
the discretion of that court.

(Aug. 10, 1956, ch. 1041, 70A Stat. 76.)
HISTORICAL AND REVISION NOTES
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Revised Source (Statutes at
Section Source (U.S. Code) L(arge)
934 ........ 50:738. May 5, 1950, ch. 169

grt. 134), 64 Stat
42.

The words “shall be” are inserted before the word
“punished”.
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CROSS REFERENCES

Avrticle to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 937 of this title.

SUBCHAPTER Xl - MISCELLANEOUS
PROVISIONS

Sec. Art.

935. 135. Courts of inquiry.
936. 136. Authority to administer oaths and to act
as notary.

937. 137. Articles to be explained.

938. 138. Complaints of wrongs.

939. 139. Redress of injuries to property.
940. 140. Delegation by the President.

§ 935. Art. 135. Courts of inquiry

(a) Courts of inquiry to investigate any
matter may be convened by any person author-
ized to convene a general court-martial or by
any other person desighated by the Secretary
concerned for that purpose, whether or not the
persons involved have requested such an in-
quiry.

(b) A court of inquiry consists of three or
more commissioned officers. For each court of
inquiry the convening authority shall also ap-
point counsel for the court.

(c) Any person subject to this chapter whose
conduct is subject to inquiry shall be designat-
ed as a party. Any person subject to this chap-
ter or employed by the Department of Defense
who has a direct interest in the subject of in-
quiry has the right to be designated as a party
upon request to the court. Any person designat-
ed as a party shall be given due notice and has
the right to be present, to be represented by
counsel, to cross-examine witnesses, and to in-
troduce evidence.

(d) Members of a court of inquiry may be
challenged by a party, but only for cause stated
to the court.

(e) The members. counsel, the reporter, and
interpreters of courts of inquiry shall take an
oath to faithfully perform their duties.

(f) Witnesses may be summoned to appear
and testify and be examined before courts of in-
quiry, as provided for courts-martial.

(9) Courts of inquiry shall make findings of
fact but may not express opinions or make rec-
ommendations unless required to do so by the
convening authority.

(h) Each court of inquiry shall keep a record
of its proceedings, which shall be authenticated
by the signatures of the president and counsel
for the court and forwarded to the convening
authority. If the record cannot be authenticat-
ed by the president, it shall be signed by a
member in lieu of the president. If the record
cannot be authenticated by the counsel for the
court, it shall be signed by a member in lieu of
the counsel.

(Aug. 10, 1956, ch. 1041, 70A Stat. 76.)
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HISTORICAL AND REVISION NOTES

Revised S
ourge (Statutes at
section Source (U.S. Code) Eafge?
935(8) ...oveee. 50:731(a). May 5, 1950, ch. 169, §1
[isI13) — 50:731(p). S/Krt. 135), 64 Stat.
935(€) ..o 50:731(c). 43,
(SR (o) pu— 50:731(d).
935(e ..150:731(e).
935(f 50:731(f).
935 50:731(1).
935 ...|50:731(h)

In subsection (a), the words “Secretary concerned”
are substituted for the words Secretary of a Depart-
ment”.

In subsection (b), the word “commissioned” is insert-
ed for clarity. The word “consists” is substituted for
the words “shall consist”.

In subsection (c), the word “has” is substituted for
the words “shall have”.

In subsection (e), the words “or affirmation” are
omitted as covered by the definition of the word
“oath” in section 1 of title 1.

In subsection (g), the word “may” is substituted for
the word “shall”.

In subsection (h), the word “If" is substituted for
the words “In case”.

CROSS REFERENCES

Challenges, general or special court-martial, see sec-
tion 841 of this title.

Counsel, right to before general or special court-
martial, see section 838 of this title.

Evidence, courts-martial-

Depositions, see section 849 of this title.

Opportunity to obtain witnesses and other evi-
dence, see section 846 of this title.

Refusal of witnesses to appear or testify, see sec-
tion 847 of this title.

Judge Advocate Generals of the Army and Air Force
to receive. revise, and have recorded proceedings of
courts of inquiry, see sections 3037, 8072 of this title.

Military judge of general court-martial, see section
826 of this title.

Oaths administration of: notary, general powers of,
see section 936 of this title.

Oaths, general and special courts-martial, see section
842 of this title.

Persons authorized to convene general courts-mar-
tial, see section 822 of this title.

Records of courts of inquiry, admissibility, see sec-
tion 850 of this title.

§ 936. Art. 136. Authority to administer oaths and to
act as notary

(a) The following persons on active duty or
performing inactive-duty training may adminis-
ter oaths for the purposes of military adminis-
tration, including military justice, and have the
general powers of a notary public and of a
consul of the United States, in the performance
of all notarial acts to be executed by members
of any of the armed forces, wherever they may
be, by persons serving with, employed by, or ac-
companying the armed forces outside the
United States and outside Puerto Rico, Guam,
and the Virgin Islands, and by other persons
subject to this chapter outside of the United
States:

(1) All judge advocates.

(2) All summary courts-martial.

(3) All adjutants. assistant adjutants, acting
adjutants, and personnel adjutants.

(4) All commanding officers of the Navy,

Marine Corps, and Coast Guard.
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(5) AIll staff judge advocates and legal offi-
cers, and acting or assistant staff judge advo-
cates and legal officers.

(6) All other persons designated by regula-
tions of the armed forces or by statute.

(b) The following persons on active duty or
performing inactive-duty training may adminis-
ter oaths necessary in the performance of their
duties:

(1) The president, military judge trial coun-
sel, and assistant trial counsel for all general
and special courts-martial.

(2) The president and the counsel for the
court of any court of inquiry.

(3) All officers designated to take a deposi-
tion.

(4) All persons detailed to conduct an inves-
tigation.

(5) All recruiting officers.

(6) All other persons designated by regula-
tions of the armed forces or by statute.

(c) No fee may be paid to or received by any
person for the performance of any notarial act
herein authorized.

(d) The signature without seal of any such
person acting as notary, together with the title
of his office, is prima facie evidence of his au-
thority.

(Aug. 10, 1956, ch. 1041, 70A Stat. 77; July 5,
1960, Pub. L. 86-589, 74 Stat. 329; Dec. 8, 1967,
Pub. L. 90-179, § I(7), 81 Stat. 546; Oct. 24, 1968,
Pub. L. 90-632, § 2(34), 82 Stat. 1343; Dec. 6,
1983, Pub. L 98-209, § 2(f), 97 Stat. 1393; Nov.
14, 1986, Pub. L. 99-661, div. A, title VIII,
§ 804(c), 100 Stat. 3907; Sept. 29, 1988, Pub. L.
100-456, div. A. title XII, § 1234(a)(l), 102 Stat.
2059.)

HISTORICAL AND REVISION NOTES

Revised

Source (Statutes at
section Source (U.S. Code) L(arge)

In subsection (a), the word “may” is substituted for
the words “shall have authority to”. The word “shall”
before the words -‘have the general powers” is omitted
as surplusage. The words “the continental limits” are
omitted, since section 101(l) of this title defines the
United States to include the States and the District of
Columbia.

In subsections (a) and (b), the words “in the armed
forces” are omitted as surplusage.

In subsection (b), the word “may” is substituted for
the words “shall have authority to”.

In subsection (c), the words “of any character” are
omitted as surplusage. The word “may” is substituted
for the word “shall”.

In subsection (d), the word "is" is substituted for the
words “shall be”.

AMENDMENTS

1988-Subsec. (a). Pub. L. 100-456 struck out “the
Canal Zone,” before “Puerto Rico,".

1986-Subsecs. (a), (b). Pub. L. 99-661 inserted “or
performing inactive-duty training” after “active duty”.

1983-Subsec. (a)(1). Pub. L. 98-209, § 2(f)(1), struck
out “of the Army, Navy, Air Force, and Marine Corps”
after “All judge advocates”.
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Subsec. (a)(2) to (7). Pub. L. 98-209, § 2(f)(2), struck
out par. (2) which included law specialists among
those persons authorized to administer oaths and to
act as notaries under this section, and redesignated
pars. (3) to (7) as (2) to (6), respectively.

1968-Subsec. (b). Pub. L. 90-632 substituted “mili-
tary judge” for “law officer” in par. (1).

1967-Subsec. (a)(l). Pub. L. 90-179 inserted refer-
ences to judge advocates of the Navy and the Marine
corps.

1960-Subsec. (a). Pub. L. 86-589 permitted the ad-
ministration of oaths and the performance of notarial
acts for persons serving, employed by, or accompany-
ing the armed forces outside the United States and
outside the Canal Zone, Puerto Rico, Guam, and the
Virgin Islands.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-661 effective the earlier
of (1) the last day of the 120-day period beginning on
Nov. 14, 1986; or (2) the date specified in an Executive
order for such amendment to take effect, see section
808 of Pub. L. 99-661, set out as a note under section
802 of this title.

EFFECTIVE DATE OF 1983 AMENDMENT

Amendment by Pub. L. 98-209 effective the first day
of the eighth calendar month beginning after Dec. 6,
1983, see section 12(a)(l) of Pub. L. 98-209, set out as a
note under section 801 of this title.

EFFECTIVE DATE OF 1968 AMENDMENT

Amendment by Pub. L. 90-632 effective on the first
day of the tenth month following October 1968, see
section 4 of Pub. L. 90-632, set out as a note under sec-
tion 801 of this title.

§ 937. Art. 137. Articles to be explained

(@)(I) The sections of this title (articles of the
Uniform Code of Military Justice) specified in
paragraph (3) shall be carefully explained to
each enlisted member at the time of (or within
six days after)-

(A) the member’s initial entrance on active
duty; or

(B) the member’s initial entrance into a
duty status with a reserve component.

(2) Such sections (articles> shall be explained
again-

(A) after the member has completed six
months of active duty or, in the case of a
member of a reserve component, after the
member has completed basic or recruit train-
ing: and

(B) at the time when the member reenlists.

(3) This subsection applies with respect to
sections 802, 803, 807-815, 825, 827, 831, 837,
838, 855, 877-934, and 937-939 of this title (arti-
cles 2, 3, 7-15, 25, 27, 31, 37, 38, 55, 77-134, and
137-139).

(b) The text of the Uniform Code of Military
Justice and of the regulations prescribed by the
President under such Code shall be made avail-
able to a member on active duty or to a member
of a reserve component, upon request by the
member, for the member’'s personal examina-
tion.

(Aug. 10, 1956, ch. 1041, 70A Stat. 78; Nov. 14,
1986, Pub. L. 99-661, div. A. title VIII, § 804(d),
100 Stat. 3907.)
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HISTORICAL AND REVISION NOTES

§g(§{[Ii%er9 Source (U.S. Code) SourceLgrthjJtes at
937 ........ 50:733. May 5, 1950, ch, 169, § 1

5 rt. " 137), 64 Stat.
44,

The word “each” is substituted for the word “every”.
The word “member” is substituted for the word
“person”. The words “in [any of] the armed forces of
the United States” are omitted as surplusage.

REFERENCE IN TEXT

The Uniform Code of Military Justice, referred to in
subsecs. (a)(I) and (b), is classified to this chapter.

AMENDMENTS

1986-Pub. L. 99-661 amended section generally, in-
serting provisions relating to reserve components.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-661 effective the earlier
of (1) the last day of the 120-day period beginning on
Nov. 14, 1986; or (2) the date specified in an Executive
order for such amendment to take effect, see section
808 of Pub. L. 99-661, set out as a note under section
802 of this title.

§ 938. Art. 138. Complaints of wrongs

Any member of the armed forces who believes
himself wronged by his commanding officer,
and who, upon due application to that com-
manding officer, is refused redress, may com-
plain to any superior commissioned officer, who
shall forward the complaint to the officer exer-
cising general court-martial jurisdiction over
the officer against whom it is made. The officer
exercising general court-martial jurisdiction
shall examine into the complaint and take
proper measures for redressing the wrong com-
plained of: and he shall, as soon as possible,
send to the Secretary concerned a true state-
ment of that complaint. with the proceedings
had thereon.

(Aug. 10, 1956, ch. 1041, 70A Stat. 78.)

HISTORICAL AND REVISION NOTES

Revised
sectison Source (U.S. Code) SourceL(aSrB%Sutes at
9B, 50:734.

May 5, 1950, ch, 169, § 1
Tare 13)"o4 St

The words “commanding officer” are substituted for
the word “commander”. The word “who” is inserted
after the word “and”. The word “commissioned” is in-
serted after the word “superior” for clarity. The words
“The officer exercising general court-martial jurisdic-
tion” are substituted for the words “That officer” for
clarity. The word “send” is substituted for the word
“transmit”. The word Secretary” is substituted for
the word Department” for accuracy, since the “De-
partment”, as an entity, could not act upon the com-
plaint.

CROSS REFERENCES
Avrticle to be explained. see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 931 of this title.
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§ 939. Art. 139. Redress of injuries to property

(a) Whenever complaint is made to any com-
manding officer that willful damage has been
done to the property of any person or that his
property has been wrongfully taken by mem-
bers of the armed forces, he may, under such
regulations as the Secretary concerned may
prescribe, convene a board to investigate the
complaint. The board shall consist of from one
to three commissioned officers and, for the pur-
pose of that investigation, it has power to
summon witnesses and examine them upon
oath, to receive depositions or other documen-
tary evidence, and to assess the damages sus-
tained against the responsible parties. The as-
sessment of damages made by the board is sub-
ject to the approval of the commanding officer,
and in the amount approved by him shall be
charged against the pay of the offenders. The
order of the commanding officer directing
charges herein authorized is conclusive on any
disbursing officer for the payment by him to
the injured parties of the damages so assessed
and approved.

(b) If the offenders cannot be ascertained,
but the organization or detachment to which
they belong is known, charges totaling the
amount of damages assessed and approved may
be made in such proportion as may be consid-
ered just upon the individual members thereof
who are shown to have been present at the
scene at the time the damages complained of
were inflicted, as determined by the approved
findings of the board.

(Aug. 10, 1956, ch. 1041, 70A Stat. 78.)

HISTORICAL AND REVISION NOTES

Revised

section Source (U.S. Code) Souriea%(tgtutes at

9300} | 2573208 & Kot 930) 54%% 8

In subsection (a), the words “Secretary concerned”
are substituted for the words “Secretary of the De-
partment”. The word “under” is substituted for the
words “subject to”. The words “or affirmation” are
omitted as covered by the definition of the word
“oath” in section 1 of title 7. The words “it has” are
substituted for the words “shall have” in the second
sentence. The word “is” is substituted for the words
“shall be” before the words “subject” and “conclu-
sive”. The word “commissioned” is inserted for clarity.

In subsection (b), the word “If” is substituted for the
word “Where”. The word “considered” is substituted
for the word “deemed”.

CROSS REFERENCES
Article to be explained, see section 937 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 937 of this title.

§ 940. Art. 140. Delegation by the President

The President may delegate any authority
vested in him under this chapter, and provide
for the subdelegation of any such authority.

(Aug. 10, 1956, ch. 1041, 70-A Stat. 78.)

10 - ARMED FORCES

§ 951

HISTORICAL AND REVISION NOTES

Revised Source (Statutes at
section Source (U.S. Code) Large)
% .. 50:736. 5 1950, ch, 169, § 1
?y T 6485

The word “may” is substituted for the words “is au-

thorized to *** to”.

CHAPTER 48 - MILITARY CORRECTIONAL

FACILITIES

Sec.

951. Establishment; organization; administration.

952. Parole.

953. Remission or suspension of sentence; restora-
tion to duty; reenlistment.

954, Voluntary extension; probation.

955. Prisoners transferred to or from foreign
countries.

956. Deserters, prisoners, members absent with-

out leave: expenses and rewards.

AMENDMENTS

1984-Pub. L. 98-525, title X1V, § 1401(b)(2), Oct. 19,
1984, 98 Stat. 2615, added item 956.

1980-Pub. L. 96-513, title V, § 511(26), Dec. 13, 1980,
94 Stat. 2922, added item 955.

§ 951. Establishment; organization; administration

(a) The Secretaries concerned may provide
for the establishment of such military correc-
tional facilities as are necessary for the confine-
ment of offenders against chapter 47 of this
title.

(b) The Secretary concerned shall-

(1) designate an officer for each armed
force under his jurisdiction to administer
military correctional facilities established
under this chapter;

(2) provide for the education, training, re-
habilitation, and welfare of offenders con-
fined in a military correctional facility of his
department: and

(3) provide for the organization and equip-
ping of offenders selected for training with a
view to their honorable restoration to duty or
possible reenlistment.

(¢c) There shall be an officer in command of
each major military correctional facility. Under
regulations to be prescribed by the Secretary
concerned, the officer in command shall have
custody and control of offenders confined
within the facility which he commands, and
shall usefully employ those offenders as he
considers best for their health and reformation,
with a view to their restoration to duty, enlist-
ment for future service, or return to civilian life
as useful citizens.

(d) There may be made or repaired at each
military correctional facility such supplies for
the armed forces or other agencies of the
United States as can properly and economically
be made or repaired at such facilities.

(Added Pub. L. 90-377, § 1, July 5, 1968, 82 Stat.
287, and amended Pub. L. 96-513. title V,
§ 511(27), Dec. 12, 1980, 94 Stat. 2922.)



